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PREFACE 


This book offers an analytical and comparative 
study of Islamic jurisprudence. It deals with the 
principles of Islamic jurisprudence and Muslim law. 
Efforts have been made to present to the reader a 
general picture of the growth and evolution of Islamic 
law. The chief aim of writing this book is to give the 
philosophy of Islamic law. To this end all the avail- 
able sources have been used and references have been 
given from the works of eminent jurists. 

The book has two parts. The general purpose of 
the First Part is to elucidate the principles of 
Islamic jurisprudence with comparative treatment. 
The Second Part deals with the procedural law. I 
have endeavoured to explain the fundamental prin- 
ciples and legal ideas. The doctrines and views dis- 
cussed are particularly the Hanafite and, to a less 
extent, of the other sects of Muslims. The source of 
each view has been hinted at whenever it was deem- 
ed necessary. 

This book is not intended to be the last word. It 
claims only to give an impetus to the realisation of 
certain definite ends. Unnecessary detail and descrip- 
tion is altogether discarded. At the same time an 
attempt has been made that an average student or 
general reader should be able to follow the Islamic 
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law. I hope that this book will be of some practical 
use to those who have a desire to understand the 
subject. 

The citations from the Holy Qur’an are mainly 
based on the English translation of the Qur’an by 
Muhammad Marmaduke Pickthall, The Meaning of 
the Glorious Qur’an, Hyderabad Deccan, 1938. 

I take this opportunity to express my gratitude 
to all those who have assisted mein this work, parti- 
cularly Professor 5.M. Anwar, Advocate, and Pro- 
fessor S-F. Hussain Qadri, Advocate, who — enriched 
me with their useful suggestions regarding this book. 
I feel especially grateful to Professor Hamid Ullah 
Siddigi, Ex-Principal of Government H.I. LawCollege 


Lahore, for his kind guidance. 


Rashid Ahmad Khan 
22/B Nasir-ud-Din Road 
Krishan Nagar 
Lahore 
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Part I 
JURISPRUDENCE 


' ‘Chapter 1 
\. DEFINITION OF LAW 


| The literal meaning of the word.os6 is “ok”, oe”, 
6 Nol v ola os 66 cls” OF (6 geuad™ The word Kanun has 
Greek origin.* It has come into Arabic through the 
Syriac language (GL). This word was used in the 
sense of ¢: (foot-rule) and then it got the meaning 
of rule (-«%). At present this term connotes ecclesi- 
astical laws (46 Osi%) in the European languages. 

Dr Sobhi Mahmassani writes : 
KS ojltl D ee on’ “U4 Sula’? al wt oy 04) oo ae 
ple og SW ol & resale Boy Saul ye Ogee L Kl 
we Ve od Sa eli S978 3S! ele i Sw WS 294 Neh ge 
206 Bale 9 ONS ones co bs enil sd ya! come OSE vtlhe = <4 

But the Muslim jurists instead use the terms 


ext, cat and (£17 pS, ,CtC., ©8: phul die means — 


pha coil’, Y: 

The term “law” is used in English in two main 
senses : ) 

) action, and | 

(2) in scientific and philosophic phraseology, as 

a uniform order of sequence,’ 

~The word “law” is used in various senses. In 


_ 1. Encyclopaedia of Islam, II, 723. 
2. errul Cad yd wield, p. 8. 
3. Encyclopaedia Britannica (XI Ed.), XVI, 299. 
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(J) as.a tule prescribed by authority for human # 


—_— igea 
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the first place it is often applied to the sequence of 
cause and effect in the \ world of phenonema, e.g. laws 
of gravitation and of chemical reaction. Such laws 
are called physical laws. Secondly, the term “‘law’”’ is 
used to designate rules for the guidance of human 
conduct. df sucha lawis concerned with motives and 
internal .or ‘subjective acts of the will, :it -is called 
moral ‘law. If ‘the laws refer ‘to objective acts, they 
may beeither social-laws or political laws. The socia! 
laws are -enforced ‘by ‘public opinion, ‘and political 
daws -by ‘the ‘State. ‘Professor ‘Holland thus defined 
law-as ‘fa general tule: of external human action en- 
forced by a sovereign political authority.’’ 

‘In order to live‘in a sociéty:‘a man_has to-impose 
‘certain ‘restrictions .on -him.Only a.few persons can 
impose ‘such restrictions on ‘them. -For a healthy 
society these restrictions are-imposed ‘by the State in 
the ‘form of taw. Restrictions bring ‘laws and ‘laws 
ensure diberty: \Else in the danguage of Allamah 
Iqbal: 

Tubs te GH Tabi plyr Se ow > 
"Og Ose OLE. Obl}! 55 cy 
‘Law and-social life are ‘interlaced. Absence of 
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The main object of law is to keep a complete 
control over the society. The rights of individuals as 
well as of society are guaranteed by it. It is the society 
which gives a special colouring to the system of law. 
The law changes acécording to' thé néeds of social life. 
Every society lias its Own legal system. Islam, too, 
has its own legal system: which is: popularly known 
as Figh. Mr Ahmad Hasan says: 


‘Islamic Law is not purely legal in the strict sense of the 
term : rather it’ embraces all thé splitres of life—ethical, reli- 
gious; political.and economic. It has its origin in the Divine 
Revelation. The Revelation determined the norms and. basic 
concepts of Islamic Law and in many respects initiated’ a break 
with the history and the tribal legal. system of. pre-Islamic 
Arabia.’’6 


law means the law of jungle. It reflects social] con- 
ditions. Moreover, it holds mirror to the commu- 
| nity. From the law of community we can judge its 
character. It also regulates outward conduct. The 
above joined are the common.manifestations of law. 


4. The Elements of Jurisprudence, p. 42, 


5. Kulliyat-i-Igbal (Urdu), p. 187. 6. The Early Development of Islamic Jurisprudence, p. xiii. 


Chapter 2 


COMPARISON BETWEEN GOD-MADE 
“AND MAN-MADE LAWS 


(1) Man-made laws are defective but God-made 
laws are perfect. The Qur’an says : 
well pgtd Ol jetty CS pgae W5ilg col they lay od 
~ (25.257) bul 
[We verily sent Our messengers with clear proofs, and re- 
vealed with them the Scripture and the Balance, that mankind 
may observe right measure.]~ 
If God-made laws are not adopted by a man 
there is a possibility of his adoption of those laws 
which are the outcome of his basic motives. In spite 
of all his foresightedness and intelligence man is un- 
able to cover all the universal laws, so the safer 
course for him is to accept the God-made law in toto. 
The Qur’an says: 
= (47 25) 0955) pe Ss al Js ke SE ol 9 
GF SU ey ge ithe FOGG Hl Fd pS og 5] 
[- oy 55 S,) Ad 

[Whoso judgeth not by that which Allah hath revealed, 
such are disbelievers. ] 

The anarchy in the world is due to the reason 
that the people have no equation with the Divine 
Laws. One of the distinctive features of the Islamic 
Law is that its fountainhead is Allah, Who is the 
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Law-giver: The supreme power vests in Him. This 
idea is clear in the sub-joined verse: 


ere 5 il 3} qe las ols a wl 5465) ob] 


— (40 : 12) a VI Sul Ol 
[Lo pe decision rests with Allah only.] 


Be 8 es [- as 
(2) God-made laws are miBieheasive and all- 
embracing. They cover the spiritual as well as the 
temporal aspects of man’s life. The other laws are 
limited to the mutual co- operation’ of the people. - 
They have no concern with the mutual relationship 
of man with God. They consider meee as a aap 
affair of man. ‘ 

(3) Man-made laws have limitation of time and 
age whereas God-made laws are’eternal:- 
(4) The Divine Law requires no’ amendment. 
is perfect and final. It stands good for all ti n 
climes and people. Ft 
(5) God-made laws. include devotion (clots) an 
mundane affairs (oX.k. csli2) alike. They are ist 
tinct from the man-made laws which are concerned. 
only with ole, They have no concern with religion... 


God says : 
Ogata Y il elyal ach Vy Gail II o. Labo Khe ¢ 
> (18 1 45) 
{And now have We set thee (0 Muhammad) on a clear 
road of (Our) commandment; so follow it and follow not the, 
whims of those who know not.] 


(6) Man-made laws are in the process of change 


: | 


tL 


| 
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and have nod virtue of finality and perfection. They 
change their shades:with'the vicissitudes of time and 
demand.. 

Iqbal says : 

he Fag! sal BB pe Sloe 9 OULU Aub S240 

(7) The man-made law depends upon either the 
sanction of a chief of the tribe or some court has 
acted upon it or some Government has adopted it. 
On the other hand, Islamic Law does not depend 
upon such things. It is in fact God-made Law. If any 
court or State rejects it, it amounts to treason against 
the Divine Law. The Qur’an says : 

~ (50-2 5) Ogi pe KW 56 abl USI Ke, RE wd em 

[Whoso judgeth not by that what Allah Hath revealed, 
such are eVil-livers.] 

(8) Man-niade law has no sanctity attached to 
it, but God-made Law is most fespectéd. Man be- 
lieves that his salvation m this world and hereafter 
lies in its obedience. 

(9) The real basis of man-made laws is custom 
and usages (-!4) «G4 +c), The sciéntific and 
philosophical tinge is piven at the later stage. It com- 
prises short-sightedness and bias of the tribal life. In 
the eighteenth century efforts were made to add justice, 
equity atid good conscience to it. It follows that 
there is no cohesion and balance in its past and pre- 
sent. Similatly no one can predict its future. On the 
other hand Divine Law is based om human nature 
and Divine guidance since the dawn of this universe. 
Customs and usages are also applicable if they are 


Beech: 2 ] 
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_ not contrary to the Qur’an and Sunnah. There is a 


complete uniformity in its past, present and future. 
It is perfect and final code. The Qur’an says: 


ey! ra Sey Tg ARle cui!» ans oS chaS | a5) 
| 3.5 S)aGs5 
This is also evident in this Qur’anic verse : 
es bog SS Cin gl CU 53 x ls - OT oe aw eo 
(G3 24D) och Nght Vy cael Cont OF mse 9 Lome 3 cal gl a 
Ox MS yee lS pr Felt a ake )3\] 
S A> Glel 2 oy os Sort at ot ot Tasty 2\ 5! os 4S 
33) done 23) wall oe ot OS St Se > we al 3 
tye. ; bia “sgt Cs 2 — 
J OAS ome ys) 3659 9 2 ck? i S2 F Nine 


[- 18 


-, Chapter be 


ISLAMIC SCALE OF LAWS AND THE 
Dit STOIC PHILOSOPHY 


Before dealing with this question it seems pro- 
per to explain what is Stoic philosophy. It is evident 
that the idea of the natural justice originated with 
the Greek philosophers. According to these philoso- 
phers, the principle of uniformity pervaded the uni- 
verse and this should provide a number of fixed rules 
of conduct for the guidance of the action of men. 
__ These fixed principles were given the name of natural 
7 justice and law. 

The Stoics considered by it the rule of reason. 
They developed this concept and defined it as ‘“‘The 

_ manifestation of the single and homogeneous spirit 
a of the world.’” They believed that the laws of land 
fi should be shaped in accordance with this Divine 
> reason which pervades all natural phenomena. This 
Stoic philosophy had a great influence on the Roman 
Law. Formerly the Romans had their jus civile or 
civil law to guide the affairs of the State, but under 
the influence of the Stoic philosophy, a system of 
law developed under the name of jus gentium or 
law of nations in order to deal with foreigners in 
Rome. Afterwards it was recognised that the jus 
gentium was really the law of nature so the jus civile 

10 
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> e 


of Rome was replaced by jus natural. 

The basic principle of the Muslim Law is to do 
what is good, and abstain from what is évil, and take 
care of the intermediary grades of plausible, permis- 
sible and disliked. The acts of the human beings may 
be classified as under: (1) Obligatory (—~!s), (2) Re- 
commended (=), (3) Permitted (-\), (4) Dis- 
approved (¢9%-), (5) Prohibited (-!.~).: Mr Schacht — 
says that this classification was borrowed from the 
Stoic philosophy by the Muslim jurists. But his alle- 
gation is not correct, because he could not give any 
evidence for the adoption of this scale. In fact, the 
codification of the Islamic Law according to this scale 
was earlier than the Greek philosophy was translated. 
Moreover, the Muslim jurists were not interested. in 
the Stoic thought. 

Islam gave universal. charter for every freedom 
and for every race. It undertakes the security of life 
and property. 


~ (48 5) Gls 9 4648 4, ee | 
LS dee ly pst OG ST he ye on 2 ore oll 


Justice is the mainstay of Islamic Law. The’ 
Qur’an commands: “When you judge amongst men, 
judge with justice’ (4 : 58) even if it is injurious to 
one’s self interest or to the interest of one’s own 
near relatives. This conception of justice in Islam is 
superior to distributive and remedial justice of Aris- 
totle ; the natural justice of English, Common Law, 


- 
: 
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the formal Justice of the Roman Law. It points out 
thé motive of maf (Ee) SWIL dle, 

Though the Stdie philosophers considered the 
law of natute as of great importance, yet if we 
judge it carefully it is clear that natural law is not 
historically true; Man was never guided by it. On 


_x the other hand, Islamic Law is a guiding force for 


all. (2): The law of nature lias iio legal sanction be- 
hind it. (3) Fhe law of nature nidkes no difference 
bétweer law as it is prevalent in thé society and law 
as it should be. But Islamic Law makes:such distinc- 
tion. It searches: ot the inherent defects of the 
society and provides its pdssible remédy. (4) As the 
huftiafe nature is imperfect, the humam institutions 
cannot be pérfect and so the imdginary law of 
nature has little applicability for them: Im the words 
of Karit, the ws of tlaturé may serve as astandard 
of justicé. Sit Abdul Rahim says: 

“The Holy Prophet propounded the principles of municipal 
law as an integral part of a comprehensive scheme of universal 


religion.’*? 
Isfantic legislation is a balariced conibination of 
spiritual and material elements. It provides spiritual 


- @irection along with legal safeguards. Thus, Islam is 


: 


ve 


: 


not merely 4 religion in the sense in which this term 
is understood in the West. It is rather 4 comprehen- 
sivé spiritual and material way of life; which ex- 
presses itself in the consciencé of the individual as 


1. The Principles of Muhammadan Jurisprudence, p. 16. 


— 
e dd 
er Pd 
e. 


“ 
| 
, 
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well as in the behaviour of the society. It provides 
principles for social rights and obligations) in all 
dealings whether they pertain to economics, politics 
or international relations.” 


‘2. Dr. Saced Ramadan, Islam, Docivine and Ways of Life, Vol. 


I, 


Chapter 4 
DEFINITION OF JURISPRUDENCE 


The dictionary meaning of the term 3 is under- 
standing or knowledge (4). It is used in the same 
sense in the Holy Qur’an, e.g. (9 : 87): pes b eb » 
Oseit) Y or5. In Shari‘at terminology the term # is 
confined to religious knowledge (<> +). 

The Muslim jurists defined (u#) as: 

4 adeat)) KM Dal oye ac Le SI LY ole ail!” 
SE heed pel ge ee UAT i ok F Le FS net hel] 
[— 4 ee HYD 

According to Imam Abu Hanifah, Figh is a 
knowledge of what is for a man’s self and what is 
against a man’s self (ate Ls JL). The definition is 
based on the Qur’anic verse : 

— (286 2 2) emer dle gg ee L 
AY ee Lvl nde Ue eo Sul bly] 
[- 2 ul 

It is the science of rights and obligations of 
man. 

Imam Malik defined Figh as ‘‘the science of com- 
mands of the Shari‘at, in particular matters deduced 
by the application of a process of reasoning.” 

Imam Shafi‘i gives the following definition: 
“Figh is the knowledge of the laws of Shari‘at relat- 
14 
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Ing to man’s acts and derived from specific sources.”’ 


*Qur’an and Sunnah. Muslims are persuaded to study 


- The object of Figh in the early days of Islam 
(-Xul s46) was to get a knowledge of the next world. 
But Imam Ghazali considers that “‘it is now confin- 
ed to the science of the rules of law’’. 

The author of “‘~.+si’ defines Figh as “‘the know- 
ledge of laws (-S!) of the Shari‘at which are intend- 
ed to be acted upon, and have been divulged to us | 
by revelation or determined by concurrent decisions 
of the learned, such knowledge being derived from 
the sources of law with the power of making cur- 
rent deductions therefrom.* 

“Shari‘at,’ says Sir Abdur Rahim, “‘which may 
be translated as the Islamic Code, means matters 
which would not have been known but for the com- 
munication made to us by the law-giver.’”2 

Figh is an important science according to the 


it. The Holy Qur’an says: 
- (122: 9) cpl 5 lye) WL pg BE Soe DY ob 
exe SG cole Slice ow Ol & 55 yp HK Ws OT pH] 
| [-igt> ee os 
In another verse (4 : 78) its importance is mani- 
fest: 
~ Wyte Oggi: O99 V poll oY Jb 
one tt OF rh LD comme Ob WT Ny sigs! abe 
- & 


1. $6 regs?” (Calcutta Ed.), p. 14. 
2. The Principles of Muhammadan Jurisprudence, p. 50. 
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Eysry person n Ag ai. Tt re- 
PR sift fier orn Q ur ‘an and 
Sunnah, #5 9 58 is also galled wi. In other words, 

aid 2 IS a quality of Figh : 
| > (82 24) O18! Donde a! 
PLS one yy oy OTP ye 5] 
Then there is another very relevant and explicit 
verse which hints at- the Significance of “ii: 
A GAN dala) og eM Js Jy Jy J 09>) 3 
- (83 : 4) 
elle oy SZC I GL Sle al yo Sey oT log J] 
Ricca cisemr a lea Oe 


This verse shows: 
 &@) That deduction of ie ISiWiy bluow 
(5) Only a few among the Companions 7 
deduce Jaw. (4). 
(c) That bb=! (deduction) is always With, oe 
(knowledge). 
(4) That rly! are Ua Gurists) and not the so- 
called persons in authority. 


Figh. may also be. equated with << as it is clear 
inthe following Qur’anic verse (2 : 269) : 


SU IMS Lg LA Las Gal LEKI Oy oe 9 
F be ine Sh 6 Fl be be ed 6 2 Tyr 3] 
f- 2 2s Ss ee dys SH) 49 comval 39) 
‘Allamah J Iqbal says: 
CHG TF oS j! ole Spel Ae 9 Gye cunt 
CAE, Obed gh yet jw ead ase SUT pr UT- wy 
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The importance of learning Fiqh may also be 

found in the following Hadith : 
= (Qo) gal d aie le © dil oy y 

[To whom Allah intends favour, He blesses him with the 
understanding of religion: ] | 
~ It shows that Figh is a blessing of God: | 
(urbe gil cul» Gioyi) Ale BP Ge GUaZT Je sal aa hy aad 

[A single jurist is more {powerful over Satan than a 
thousand pious mien.} 

The Holy Prophet prayed for his cousin Abdullah 
ibn’ ‘Abbas: 

SL cpl og as weil 
The second version is: - LSI 9 GLO! ale agill 

Again in the words of ‘Allamah Iqbal this Hadith © 
is amplified : 

CAF 9 cel SY 5! eed ols od wh ol 

Cradle damy gl jive ul ely ly oll es - 

Sh. WakiS (“-¢ «7» &=+) used to say that the 
people would not be benefited with Hadith without 
knowing Figh.‘ 

The Qur’an says: (4! G |ssieJ [that they may 
gain understanding in religion]. It is obvious that 
during the days of the Holy Prophet the term Fiqh 
was used in its wider sense. Besides its legal aspect 
it also covered theological, economic and political 
aspects. Its original meaning changed later on when 


3, Ibn Sa‘d, “15 pS) ob,” II, 363. 
4, Kupdari, seal ceed ls'?, 
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it became narrow. Then it began to be applied to 
the legal problems. — 

Figh is distinct from Shari‘at. “‘Shari‘at is the 
wider circle, it embraces in its orbit all human 
actions. Figh is the narrow one, and deals with what 
are commonly understood as legal aspects.’’> The 
Holy Qur’an says (5 : 48): 

~ le 9 det pK Lee 
[For each We have appointed a Divine law and a traced-out 
way.|] , 
In other words, Shari‘at is a Code of Islamic Law. 


5. Asaf A.A, Fyzee, Outlines of Muhammadan Law, p, 21, 


Chapter 5 


ISLAMIC JURISPRUDENCE IS MORE 
SCIENTIFIC THAN BRITISH 
JURISPRUDENCE 


Islam is a religion which respects the human 
nature. That is why it is termed as © 45 50, 
el o> SKIS il Ghd hat VY Ge wll 25 Tl al 3 bs 
~- (30: 30) Ogeba Y ltl AT By 


[The nature of Allah, in which He hath created man. There 


is no altering (the laws of) Allah’s creation. That is the right 
religion, but most men know not.}] 

Islam acknowledges all the previous instructions 
imparted by the Prophets because they also preached © 
ok§ 335. This religion is eternal. Islam claims that — 
its religious education is protected. The Qur’an is 
without any interpolations: J Wl » Sal Wi gf Ul 
Oskie) (15:9). Moreover, this religion encourages 
meditation (;3! ¢ 44). In the early days of Islam a 
class of such erudite scholars came into being who 
carried a strenuous research work in the religious 
sphere. The Muslim scholars worked very hard for 
jurisprudence. Especially Imam Abu Hanifah along 
with his disciples compiled judicial works which are 
unparalleled in the world. Even the British jurists 
could not compete this school. That is why Imam 
Abu Hanifah is regarded as one of the greatest 

19 
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jurists. He possessed a remarkable power of reason- 
ing and deduction. The other three Zmams, viz. 
Malik, Shafi‘i and Ahmad b. Hanbal, were also 
endowed with talents of an exceptional nature. They 
enjoyed a great reputation as jurists. Due to the 
combined efforts-of the above-noted IJmams it can 
be safely said that Islamic jurisprudence has become 
more ‘scientific than ‘British jurisprudence. Even 
Edmund Burke; ‘the famous British statesman, in his 
well-known fmpeachment of Warren Hastings, had 
declared in: unequivocal :tetms that Muslim law and 
jurisprudence were the loftiest in the world. Now we 
may enumerate the points of perference. 
(1) Islamic jurisprudence “is according état: 
principle of reason (,}+ Us-!).. Its)more: important 
characteristic is- that its #u— are ‘based on 5!! or 
gia. (expediency). The c~-..or “i of the major 
cles is thentioned:in the Quran, ¢.g.- the sre of 
prayer is: Trot sclintl 6 Jegs (29 +45). The 5 of 
fast (44+) is0 siti SLd:(2 7183). For jihad this mentioned 
in’ the ‘Holy Book (2 2193) 44 0,5 Vto= In the 
same! way’ we cam generalisé this principle; i.e. the 
teka.'or <i is explained, patent or latent, in the 
‘Qur'an and’ Sunnah, This difference becomes. more 
evident when we compare the of Islamic: juris- 
prudence with the 6... .of thejurisprudence of other 
‘géligions. The propositions (oku+):Of oo ‘as well as 
‘elele are Acéording to reason! In order to prove a 
‘proposition. Imam* Abu 'Hanifah “brought J¥> 
(precedents or factual arguments) as well as es~5 je 
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(reasoning). 

~ (2) Islamic jurisprudence is simpler and more 
plain than the British one. It is more lucid and 
easier than its adversary. 

The Qur’an says (2 : 286): Gus Vi La al Uk Y, 
[Allah asketh not a soul beyond: its scope]. The 
Prophet says: “I have-come- with an. easy. and. mild 
Shari‘ah.”’ Moreover, this religion is superior: to 
other religions in this: respect: also that- it does not 
believe in hermitage (XS! § aile, Y) and: its prayers 
are not troublesome. 

(3) The principles on <x. are comprehensive 
and according to the needs of*every age. The great- 
est part of jurisprudence. which is concerned: with. 
worldly affairs is oX\.\ (transactions). Is_am presents 
the principles of contract (o!4+,.) and documents: 
Vee OF Hel Ol rgl tis! (17: 34). The rules of 
justice and evidence are also scientific : 5! 4» |,Jscl 
dose (5: 8). 

(4) The pS! of Islamic jurisprudence are deduced 
from .*9<) (a technical term used by the jurists for 
a Qur’anic verse or a valid <:..). 

(5) In British jurisprudence what more complains | 
of isthe practical hardship and inconvenience of some 
rule or process of law. They know, for example, that 
the law of real property is exceedingly complicated 
and that, among other things, it makes the convey- | 
ance of Jand expensive.* ; 


1, Encyclopaedia Britannica (XI Ed,), XV, 579, 
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(6) English jurisprudence is confused, indetermi- 
nate, inadequate, ill-adapted and inconsistent as 
to.a vast extent the provision or no provision would 
be found to be that has been made by it for the 
various cases that have happened to present them- 
selves for decision.” 

~~ (7) English JnpSRANes Ace is indebted to Roman 
aw. 

(8) English jurisprudence is based on customs 
and usages, but Islamic Law is derived and deduced 

ee the Qur’an and Sunnah. 

(9) It deals only with the temporal aspect of life. 
“English jurisprudence tends naturally to assume the 
analytical and historical form to the exclusion” of 

ig the sthiea 3 Islamic jurisprudence, on the contrary, 
| im tendacn turally to assume the ethical form also. 


2. Jetmey Bentham, Law Reformer, 
3. Salmond, Ow Jurisprudence, p. 9. 


Chapter 6 
SOURCES OF LAW 


(a) Sources of Islamic Law. According to Hanafis, 
the following are the sources of Muslim law: (1) 
The Qur’an, (2) Sunnah or the Ahadith, (3) Ijma‘, (4) 
Oiyas. 

According to Shi‘ahs there are only the following 
three sources : 

(1) The Qur’an. 

(2) The Ahadith. 

(3) The Reason. 

They do not consider Jjma‘ and Qiyas as sources of 
Muslim law. 

The following are also considered as sources of 
Muslim law : 

(1) Custom. 

(2) Judicial decisions. 

(3) Legislation. 

(4) Justice, equity and good conscience. 

Briefly, the sources of Muslim law mentioned 
above are as under: 

(1) The Holy Qur'an. The term Qur’an is used in 
two meanings: (1) as participle (to read) t»}, (2) asan 
object, a thing which is read (ec »+ 5» y+). Techni- 
cally speaking, both these meanings are-attributed 
to the Qur’an. God says : 

23 
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~(1 2 54) ce OFF 5 CLS! obLT Kh 

3 (222) 45 ey FY OLN! NS 

Oslias Se) Ly. ULS gl UI ~ exe oth! obl Ki 
rh | - (2-1 : 12) 

~ (22-21 : 85) boi co) d Ae OL) 9 ss 

or hissy, - Oazeeal9 dunt Y Ogi we i 65 ole ai| 
- (80-77 : 36) endl! oy, 
It j is evident from the above verses that O&S or 
the Holy Qur’an was brought by the angél Gabriel 

to the Holy Prophet in the Arabic language : 

crt Be OLA» yell re OS) KF Mele Ge pal 55 

Bu - (195-193 : 19) 


_ [Which the True spirit hath brought down upon thy heart, 
that you mayst be {one) of the warners, in plain isting langu- 
age.] 


_ The primary source of laws in the Islathie sétem 
is the Holy Qur’an. That is a Book of God as is 
obvious from these verses : 


~ (32 2) calla oy SF CS; a se53 

= g- 391 Sil a ib Slut Ch OE 

A) dil Syl be, bl cp pt Gd CS KI Weil ul 
aes 2 (105 

x decal ee eS wx Titel Sis Le <!] 
be Se 5 9 Ge pS Lls yl 
‘The Holy Qur’an was revealed in parts to the 
Holy Prophet during a period of twenty-three years. 

Sobhi Mahmassani writes: | 


Gyles S Vet Sok S sc ytikh, cot ad oll § Ors” 
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-4 ENS dos 6 CLI NE wy ol ods JU BSG, 

The Qur’an is the first source Of law in point of | 
time as well as in point of importance. In Muslim | 
law the térm “‘law- giver”’ stands for God Who is the 
source and inspiration of all Islamic legislation. The | 
Holy Prophet is only the interpretér of the Divine 
will to the Muslims, 
_ (2) Hadith. Hadith may be defined as the words | | 
(N53!), actions (dis!) and speech (2,8) of the Holy 
Prophet. pv at 

There are several verses in the Holy Qur’an in) 
which the obédience of the Prophet is ordained. 
This obedience is not for the time being but for alt | 
times to come (2lY !.4!). A few verses may be quoted 
thus: 


Ce - 


= (21 : 33) wuo sgl awl guy a OK aa) 

- (59: BY Dye N Vgacbl 5 aif tpl 

- (80: 4) ail cll sa Suu ples & 

- (31: 3) ail So Gait aI O52 ESO 
Bem ere eg Von #S 
HN PV acd LT gee Olen w 

~ (71 233) (die 45 5G 4 guy » ail ay cis 

~ (64 5 4) ait Od elbd YI Syuy ge Hy! Ls 

(17: 8) gry ai! 5 9: creey MN cry be 

- (4-3; 53) ex cas Ve Ol dogg! ge Ghee b 

The obedience of the Holy Prophet is in fact the | 

obedience of God. i 
SO Oy ee Ce Obj O94 by TS Sade TE oe! 
SO Sly a by tle OH We die 5 Ul 
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Hadith is an appendix and interpretation of the 
Qur’an. It explains the brief verses of the Qur’an 
and elucidates the meanings of its principles. Sunnah 
is obligatory on all the Muslims as it is clear from 
this communication: _ 

= (7:2 59) bpp Gace pF gi Ly asters Sq Jl oF Gl Ls 

The Hanafis agree that, although the Hadith is 
ix’, yet it is superior to ~U and s+! (sol! i. +). 
According to the majority of jurists, an authentic 
dal »+ is reliable and when it is corroborated by 
circumstances, then it will be accepted. 

According to Hadrat ‘Aishah, the life of the Holy 
Prophet was the anhiieg mie A Tae of the 
Qur’an. 

~ (Suto!) “Ol al de oF ” 


aed Hadith and CRE Distinguished. (7) Sunnah is the 
| ‘practice (Js!) of the Prophet whereas Ahadith are 
aS statements or dictates of the Prophet which he 


pronounced (J!s3!). 
(ii) Sunnah may be embodied in Hadith but is not 
itself a Hadith. 
(iii) It is possible for Hadith to contradict Sunnah. 
The difference between the Qur’an and the 
Sunnah is in the fact that the former contains the 
very words of Allah, while the latter are in the Pro- 
phet’s own language. Mr F.B. Tyabji says : 
“If the Book is silent, it is supplemented by or interpreted 
in the light of the practice of Prophet. Traditions recording the 
actions and sayings of the Prophet, thus, take their place at the 


SE 2 eee 
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second of the ‘as/s’ or main sources of the laws and institutions | 
of Islam.’’! 

The precepts of the Holy Prophet in all matters 
of law and religion were inspired and suggested by 
the Almighty, though expressed in his own language. 
So the Qur’an and Traditions have a common ele- 
ment of divinity. The Prophet never said anything 
unless he was inspired by God and his dicta had the 
sanctity of law. Hadrat Shah Waliyullah says : 

G5 US pli OE oy jal Sols Sot TT a Ils las” 

Se tl rent Tl oT Ub GLI st eS 

BLS WLS mes SHH Ol ol e OSG Ul - 4 EX. 
‘= SB Eh) 2 Sele oF ol ag way 

(3) Ljma‘. Ijma‘ or consensus of juristic opinion is | 
the third source of the Islamic law. In Taudith “x23 
it is defined as “‘agreement of jurists among. See 
followers of Muhammad (peace be upon him) in a 
particular age on a question of law’. The common 
people have no say in it. Their difference of opinio 
carries no weight. When the jurists agree on a parti- 
cular question of law, the [jma‘ will be proved. 

Ijma‘ has the text of the Qur’an and Hadith to | 
its backing. In fact it is a universal agreement of |’ 
great jurists. It isa source of laws subordinate to the 
Qur’an and Hadith. Mr Sobhi Mahmassani in his 
book pX! cu + ili defines it like this: 

Ge 54 Gir F Ost Olin ne WL) oT od QE” 
S whes wits FS ge wil Koy L Opt - o UNS elt 


1. A Handbook on Muhammadan Law, p. 4. 
2. eysJUSI al deem’? Chap. 7, p. 231. 
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Cott SMe pe Wd od “oy Soy ct BIG Ne 28h 
— cle 5, Gi el ow 
Text in Its Support: The authority of Tjma‘ as-a 
source of law is- founded. on Qur’anic. and. Tradi- 
tional texts. 
OW Kes Yl dal gcd gee Lypacbh 5 ul Vggbl Agzed cdl A! -& 
- (69°: 4) dpe » cil hes gb: cejls 
~~ [0 ye: who believe, obey Allah, obey the: Messenger’ and 
__ those of you who are in authority and if youshave a dispute 
pe sionany matter refer back to-Allah and His Messenger. ] 
See ne ag dot Vicnd & te oo yy! G2 > 5 
ACLS : 4) Vie Cole gb ppm shel og Ii LG si cope 
{But whosoever shall sever from the Prophet after the guid- 
ance had been manifested to him and shall follow any other 
than that of the Faithful, We will turn Our back on him as he 
hath turtied’His back on Us and We stiall cast’ ei into* the 
Hel—an evil journey: thither.) 
: _ (43°: 16) Oigdes Y ZS ON SU Gol uu 
a ( : ) Oped TT Ol St ysl pose 
[If you yourself do-not Know, then question those who do.] 
Kad 55 Osh 9 cig aid Os HU pl cael Af ps 2 
- (110: 3) 
[You are thé best of tien, arid it is your duty to order men 
to do what innishfamb to forbid them from practising what 
18 wrong.] oe 
“8 Ble) 545 . = Gales) Udell Se 5! close! bt of Y og 
~ (ae vl cs! is! 9 3 
[My followers will never agree upon what is wrong or 
astray.] | 


9B ead Orally Lg gun ail ue gh Lum Ogaluall Ty L 


| 
| 
| 
| 
| 


3. 46a cas ct Aeaali,”* pp. 177, 182. 


Ch. 6, | Sources of Law 99 


(GAS) ceed al ne 
{Whatever the. Muslims hold to be good is good before God 
and whatever the Muslims hold to be bad is bad before God.] 
= UI] Sd debe! ope AS ced dele)! 14051 
[Whoever separates himself from the main body. will. go to 


Hell.] 
“Tt is incumbent upon you to follow the most numerous 


body.’’4 

The protecting hand of God is over the entire 
body and: no,account will be taken of those who 
separate themselves. 

Mr Sobhi Mahmassani says in his last remarks 
of eb! as: 
Oe dS etn F boy ee 9 Os HOS He >” 
WSL Ni ene Was nett syd pe sre gig Uy i ey 
wasys 5B Silo O56 hal elel pt 2) SO) S otee ahs js” 

S66 GU 3 

Ijma‘ is one of the essential principles of Sunni | 
jurisprudence. The Shafi‘is and the Malikis recognise | 
the authority not,merely in matters of law and reli- | 
gion but also,in matters such as organisation of 
army, preparation for war and other questions of 
executive administration. The election of Abu Bakr 
as Caliph by the votes of the people was based on 
the principle of Ijma* (¢\+!). 

The legal effect of ¢\-! is that the law laid’ down 
by it is authoritative and binding. 

(4) Qiyas: (Analogy). After the: Holy ,Qur’an, 
Ahadith.and, ima‘, the fourth source. of Islamic law 

4.6 ol eed’? IL, 258. 5. Op. cit., p. 182. 
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is w'5 (Qiyas). The root meaning of the word Qiyas 
is measuring, accord and equality. Sir Abdur Rahim 
writes that in matters which have not been provided 
for by a Qur’anic or Traditionary text nor deter- 
mined by Jjma‘, the law may be deduced from what 
has been laid down by any of these three authorities 
by the use of Qiyas.° 

It is a method of deciding a problem by analogi- 

cal deduction from known to unknown. Maulana 
Habibur Rahman Siddigi Kandhalvi writes in his 
book ‘‘43 dsl” that : 
Soe J x [Kus gg els Olays S Us3= 39> coal ws” 
um sals roe S94 Sy 53! 54 Som ge S Ad, -!) Ge Oley> 
Dee OS Fk ST og etl gh og yal Se Ge YT Shee SF 59 
SES SIS Wigs aeags Sas SV GS Sous wl pgs Salo 
“ S23 SH Gl oy 96 

Qiyas discovers law but does not create a new 
law. It widens the application of law contained in 
the text. 

Arguments against Qiyas. (i) The Zahiris, some 
Hanbalis and Shi‘ahs maintain that the use of Qiyas 
would virtually amount to making laws which is the 
sole privilege of God. 

(ii) The Qur’anic verse quoted in ‘support of the 
argument is : | 

~ (89 : 16) “6 DS UL GNI Ke Ws 
[We (God) have sent down the Book as authority for you.]} 
- (59 2 6) ce OLY EY Qa Ys Gh, Y 


6. The Principles of Muhammadan Law, pp. 137-38. 
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(iii) There is nothing fresh or dry, but is to be 

found in the revealed Book. 
~Lo2 O50 Y Lye Ili al Ob § oe YL fi 

[Say, whatever is not found to be forbidden in the Book 
of God is lawful to men.] 

- (10 2 42) ail SI Ss (2 4d pila! Ly 
Sb Sd JD bed Fol 4 GHEE Ce Jen pe] 
[- 35 ese 

"Morever, they also deduce the conclusion that it 
is due to Qiyas that there is such a diversity of el) 
and —l.L,, 

The Sunnis, on the other hand, rely on the 
authority of the following texts in support of ana- 
logy or Qiyas. 

The Qur’an says: 
~ (29 : 43) Sol VI ig Lg ld ly ai JI 

[As for these similitudes We coin them for mankind but 
none will grasp their meaning save the wise.]} 

~ (2: 59) pba! dol & lancet 

[So learn a lesson, O ye wha have eyes.] 

There is a tradition of the Holy Prophet which 
says : ““Where there has been no revelation on any 
issue, the {Prophet decided them by means of his 
OWN opinion.”’ 

- 23 43 JH w is clJb ered pail Ul 
SN) etl Uy bas & Ol .. 29 Loe oe] 
[- Oy UY 


In the second Hadith the Holy Prophet said to 


32 Islamic Jurisprudence [ Pt. I 


Ibn Mas‘ud ; 

Aga! Ls aver) As ~ Isl ar dems 15) dutty GkL Lal 
SI; 

‘Fhe same words were uttered by the Holy Prophet 

to Mu‘adh b. Jabal (b> g 5) omhis appointment as 

a Qadi of Yemen. 

Qiyas. by the Holy Prophet. tt is said that a woman 
of Juhainah tribe came to the Prophet and said that 
her mother who wanted to perform, Hajj had died. 
She asked whether it was necessary for her to per- 
form Hajj on her behalf. The Holy Prophet replied: 
What would you do if she had left debts? Naturally, 
you would pay it. 

' ‘It is quite evident that the Prophet resorted to 
analogy in this matter. 

The Qur’an forbids the marriage of two sisters 
by a man: 


~ (23 2 4) esl ey Nyt Ol 5 
As this isa case of .«~) -bi and Jn¢ 2, so keeping 
it as an effective cause (<‘), the Holy Prophet 
ordered : 
= IE 4g sli! ey Vig lent 921 po)! on me Y 
The Holy Prophet included aunt and niece under 
this order of prohibition. 
Imthe.sameé, way, the Nikah with a “foster (£4) 


mother and sister is forbidden. 


ele ce ge! gy Kay! Gill Sled 
) The same-‘T/lat- which; is found inthe prohibited 
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degree is also there in fosterage. The Holy Prophet ee 
Said : 
wed Ge AAG elo OH pe 
Qiyas by the Companions. Hadrat ‘Umar consult- 
ed the Companions for the punishment of a drunk- 
ard. Hadrat “Ali said : 
(Sf OR arya (31 ay ole onl ol SG pidl 4m wte ¢b5” 
~ (“lo 5”) SHS) Cre 
Sigel 6 259 0» GR (em? '5e S dla ON ne Tl] 
ogee Flo ti em yl ly oti Sol ig eel 
[- & ean 9 BH ose VC -& 
The Qur’anic text is as follows: 
OIE am ilal claps dab bb oe cueml Opp Gils 
wi (4224) Opeth pe Kesh g fail Solas agh | hat Vigisule 
fAnd’ those who: accuse honourable women but bring not | 
four witnesses ' scourge thent (with) eighty stripés’ and’ never 


(afterward) accept) their testimony. They indeed are evil- 
i 


othe. stab age of the drunkard’ is based on 

i inferring from the above <I. 
Mr Sobhi:Mahmassani holds: 

Ct) eet oie cet LF ee SN FN SH AN cafn” 
NT One ot hat 9 US Pe pals FOI poh GH’ 35H 

© gh U8 JHE AD Re 3) Sst wots oh LB gee 
Dei E oAR A  GE! ca Oe oll SE et Ot AY 
Al ik I gSad Be Wty: all ude oo gy set HOS 
Wl WS os bo SN OB ts! | an oO Fee SY Ow 
et Sit Role yal) ow. SE chk S dy5e 93 ga ke T 
HT Side Ae 19) hee Cale 2h we Gf dant esl 2 one 2) 9 
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Ibn Mas‘ud : 
dena! ys yak As mo ISb \e - day V3) dudhe GLU (sil 
eS! 
‘Fhe same words were uttered ‘he the Holy Prophet 
to Mu‘adh b. Jabal (d> & 5) omhis appointment as 
a Qadi of Yemen. 

Qiyas. by the Holy Prophet. tt is. said that a woman 
of Juhainah tribe came to the Prophet and said that 
her mother who wanted to perform Hajj had died. 
‘She asked whether it was necessary for her to per- 
form Hajj on her behalf. The Holy Prophet replied: 
What would you do if she had left debts? Naturally, 
you would pay it. 

‘It is quite evident that the Prophet resorted to 
analogy in this matter. 

The Qur’an forbids the marriage of two sisters 
by a man: . 

~ (23 4) eS Gy lyeet Ol 5 


As this isa ease of .«~) and J 2, so keeping 
it as an effective, cause (<\+), the Holy Prophet 
ordered : 

) Be 4 5h ll ct Valent 9.8) sell ont me Y 
The:Holy Prophet included aunt and niece under 
this order of prohibition. 

Imthe.same, way, the Nikah with a foster (.£ls)) 
mother and sister is forbidden. 


= ele ope Sly aes! sul SET 5 
The: same-‘T/lat which; is found inthe prohibited 
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degree is also there in fosterage. The Holy Prophet A The 
Said : 
~ et! Ge AAG eles! DH pe 
Qiyas by the Companions. Hadrat ‘Umar consult- 
ed the Companions for the punishment of a drunk- 
ard. Hadrat ‘Ali said: 
Sf iy Gam en yt 131 WY Se nil ol GAtl te le GLI” 
~ (“lo 5+”) SHS) Coe 
Sigel 6 dS A» ot (om? Noe S da 2 ee oF hs] 
© xa) 5 Noq utd om yal Io wth Srl i ug Clee ot oe 
[- GN cae i org pn wm - bu 
The Qur’anic text is as follows: 
CSE pr svlal clipe dy Y bg wo cram Opi pls 
= (4 24) Ogesith pot KS ohh gi fall SSS eed I hah Vg) sue 
[And those who accuse honourable women bnt bring not 
four witnesses scourge thenr (with) eighty stripés' and never 
(afterward) accept! their testimony. They indeed are evil- 
doers. |]. 
So the punishment-of the drunkard: is based on 
Qiyas inferring from the above —I. 
Mr Sobhi:Mahmassani holds: 
Ce We i ca) HLF Ce SUI FT het SK eau” 
wsdif. AT One cae: ehat oF lS P25 cpus FOI IH SH sss 
ae Us HE LP RD 5H) Ey wal) gl LB, ie 
MeFi AAT ee ISR) ED syhae Cb 4» 
iY geeks Ogid Bipe QL al) agile os yy SEN GUS 
UE Se 9 WS SS OU Bs it | ay Shy Fee SOY Om 
Bt SF Reale | eo BE cll S Gy55 9s ge Wk, 
gS Sudo wt ) 3! Se tt Cem Scheel deo! ry) ~ Up ©) 9 
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Soya Hh SF Tee Wyle S ees 4 Eb 
| 1 tole US Sheu Cy Cis 

Qiyas is of the same essence as the Jjma‘ for it is 
also an opinion of the learned based on analogy. 
with this difference that Ijma‘ is a consensus of the 
opinion of the learned, on the other hand, Qiyas is 
an opinion based on the similitude of circum- 
stances. _ 

(b) Sources of British Law. The philosophical 
schools treat under the heading of the source of law 
some of the deepest problems of legal philosophy. 
The source of law is only one aspect of the general 
study of the validity of law. sie 

Salmond divides sources of law into formal and 
material. Matter of law is derived from the material 
sources and validity to that matter is given by 
formal source. The formal source of all the body of 
law is one and the same, namely, the will and form 
of the State as manifested in the statutes or decisions 
of the Courts of Justice, e.g. an agreement is a 
material source of law. When it is upheld by the 

court of law it becomes the formal source. 

Material Source and Its Division. Material sources 
are divided into legal and historical sources. Legal| 
source is that which is recognised by law. On the 
other hand, historical source is that which is not 
recognised by law. Again, the former is authoritative, 
but the latter is non-authoritative. 

Legal Source of English Law. Two main sources 


7. Op. cit., pp. 185-86. 


> 
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of English law are legislation and precedents. 
According to Salmond, law is divided into: 
(i) Enacted law having its source in legislation. 

(ii) Case law haying its source in judicial prece- 

dents. 
Besides these two sources there are two more, name- 
ly: 
(i) Customs which give rise: to customary law. 

(ii) Conventions giving rise to conventional law. 

Legislation. Legislation is defined as the declara- 
tion of legal rules by a competent authority. When 
it creates a right it is known as prescription, whereas 
it is a source of law, it is known as custom. Similarly, 
the courts. when pronouncing judgment are also 
exercising legislative functions. 

In a wide sense the term “‘legislation’’ is used to 
denote all the methods of law-making. If that is so, 
then the act of the parties to a contract laying down 
a rule of law may amount to that exercise of legisla- 
tive powers. | 

In a still wide sense according to Salmond, legis- 
lation includes every expression of the will of the 
legislature whether it makes the law or not. If that 
is so, then every Act of the Parliament is legislation, 
irrespective of its purpose and effect. 

There are two kinds of legislation. 

Supreme and Subordinate. Supreme is that which 
proceeds from the Sovereign power of the State. It 
is incapable of being repealed or annulled by any 
other legislative authority. Subordinate is that which 
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proceeds from any authority other than the sovereign 
power. ft is dependent for its existence on some 


superior authority. 
‘(L) Fhe Legislation of the Imperial Parliament i is 


upon earth can undo. 

(2) All other forms of legislative activity recog- 
nised by the law of England are subordinate. They 
may, be regarded as having their origin in delegation 
of the power of Parliament to inferior authorities, 
which, in the exercise of their delegated functions, 
remain subject to the control of the sovereign legis- 
lation, e.g. (a) Colonial powers of the self- 
government entrusted to the Colonies are subject to 
the control of the Imperial legislation ; (b) Execu- 
tive ; (c). Judicial ; (d) Municipal; (e) Autonomous 
bodies. 

Interpretation of Statutes. Common interpreta- 
tion is of two types, namely, (1) Grammatical and 
(2) Logical. Grammatical or literal interpretation is 
that which deals with purely verbal expression of 
law. Logical, on the other hand, is that which departs 
from the letter of the law and finds out the inten- 
tion of the legislature from other sources. 

According to Mr Paton there. are three funda- 
mental rules suggested: in the English cases; firstly, 
the’ literal rule that if the meaning of a section is 
plain, it is to be applied’ whatever’ thé result ; the 
“Golden Rule” that the words. should’ be given or- 
dinary sensé unless that would’ lead’ to some absur- 
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dity or inconsistency with the rest of the instrument; 
and the ‘‘mischief rule,’’? which emphasises the 
general policy of the Statutes and the evil at which 
it was directed. 

Precedents. Legal precedents are the products of 
the judge: They are no more than an expert legal 
opinion. In England, a judicial precedent is an 
authority which should be followed by the judge. 
Salmond divides precedents as under: 

(1) Original, those which create law: 

(2) Declaratory, which were declared law. 

A declaratory precedent is one which is merely the, 
application of an already existing rule of law; 2 
original precedent is one whith creates and of ies 
a new rule. 
Again, there are authoritative and persuasiv re 
precedents. 
An authoritative precedent is one which the 
judges must follow whether they approve of it or 
not. A persuasive precedent is one which the judges 
aré under no obligation to follow. They will take 
into consideration and will attach such weight as it 
seems to them to deserve: The former are the 
decrees of the superior courts of justice and the 
latter may be the following : 
(1) Foreign judgments more especially those of 
American courts. 

(2) Decisions of superior courts in other parts of 
British Empire. 

(3) Judicial dicta. 
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Custom. “Custom,” according to Mr Paton, “‘is 
useful to the lawgiver and condifier in two ways. It 
provides the material out of which the law can be 
fashioned—it is too great an intellectual effort to 
create law de novo. There is inevitably a tendency to 
adopt the maxim ‘whatever is is right’. What has been 
followed in the ‘past is a safe side for the future. 
The reason for the reception of customary law is 
that since custom contains rules already accepted, 
courts find it convenient to adopt as a law instead 
of making some new rules which may evolve the 
difficulty. Secondly, the adopting of a particular cus- 
tom as law provides a guarantee for its continuous 
adoption in future. Legal custom, according to 
Salmond, is recognised independently of a contract. 
These may be local or general. The former is that 
which prevails in some defined locality only, such as 
a borough or county and constitutes a source of law 
for that place only. The latter is that which prevails 
throughout England, and constitutes one of the 
sources of the Common law of the land.’’* Statute 
may embody a custom, but if custom conflicts wit!) 
a statute, custom is automatically abrogated. 

In order that a custom may be valid and opera- 
tive as a source of law, it must conform to certain 
requirements laid down by law. The chief of these 
are the following: : 

_ (1) Reasonableness. 
(2) Conformity with the Statute law. 


8. A Text-Book of Jurisprudence. 


——— 
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(3) Observance as of right. 

(4) Immemorial antiquity. 

(c) Sources of Law Actually in Vogue in Pakistan. 

The following are the sources of law : 

(1) Custom or personal law. 

(2) Statute law. 

(3) Justice, Equity and good Conscience. 

The only law with a local genesis was a rule of 
custom in Pakistan and this source of law has been 
abolished by various Shari‘at Application Acts and 
Ordinances. Although the Islamic Shari‘at has given 
sanctity to local usages and customs in all walks off 
human activities, which is called 4 but our legis= 
lators had done away with the local .« thinking 
most probably that it was of Hindu origin. For 
example, on the death of a Muslim there is instan- 
taneous succession to the property left by a deceased, 
The shares of Muslim heirs and successors are 
quantitatively laid down in the Qur’an and amplified 
in the Sunnah. Every Muslim heir gets his portion of 
title in the estate of the deceased and has full power 
to deal with it. When the widow gets her share under 
Shari‘at, be it one-fourth or one-eighth, she can 
deal with it any way she likes. Similarly, other co- 
heirs of three-fourth or seven-eighth share can also 
strike bargain on their respective title. Under Cus- 
tom the widow was given this share by way of <2) 
and the usus of the entire corpus left by the deceas- 
ed was till death or remarriage which ever be earlier. 
But with the advent of the Muslim Personal Law 
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(Shari‘at), 1937, this custom was abolished. It operat- 
ed throughout India. Still, in some contracts customs 
are applicable which are not against public policy. 
English Common Law does not apply in this 
country by its own force as English Common Law, 
but as rules or principles of justice, equity and good 
conscience, e.g. law of Torts is not a statutory law, 
but it applies as justice, equity and good conscience. 
It can also be modified according to the needs of the 
society. 

Where there is no statute, the principles of justice, 
equity and good conscience will apply. Where the 
law is silent, equity steps in. Our courts are courts 
of law as well as of equity. When the law does not 
help a person, then equity comes to its help. That is 
why it is often said the law is against you but equity 
is in your favour. Sir Abdur Rahim says : 

“In Muhammadan Jurisprudence law is persona! in its 
application to the Muhammadans, i.e. it is not affected by the 

constitution of a particular political society. This is because 
the authority of law, according to Muhammadan theory, is 
primarily based on men’s conscience and not on political 
force.’’9 
ayy 


9. The Principles of Muhammadan Jurisprudence, p. 59, 


knowledge as it is clear from this verse : 


Chapter 7 


THE PHILOSOPHICAL REASONS OF BASING 
THE ENTIRE LEGAL SYSTEM ON THE 
DIVINE REVELATION 


Before writing on the subject in hand it is proper 
to define the term “revelation”? or .=.. Its literal 
meaning is: 
ee ae Kee Ul & brags pli Cn hey! « UT oy kal” 
oper? “Lyd Sy ie 9 gels 3) eK aF Vighs yal) 2, ST ae 

= (4d Fy Y Saal 

In technical terms =» means: 

NTS ee) el att L eS = uy cael S oe! ad ps” 
He UNS oa Ue bee Gb S Oe 

A revelation does not emanate from the hi 1mé an 
mind. It comes from God to Prophets, direct or in- 
direct. The Holy Qur’an says with reference to the 
Holy Prophet : : | 

= (110 ; 18) JI doen Ne os Ul Ll 
— (4: 53) domo aa VI ge Ol 

It must be borne in mind that every word of reve- 
lation (+4) is the very word of God. The Qur’an was 
revealed by God Who is the fountainhead of all | 


= (113 : 4) old gS pL Kile 5 
41 
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— i HE W oT ge UGS 09 FCI 2 IJ ail] 
Mr Sobhi Mahmassani says : 

gl4s w bb Ti aba! sols 4.9) sind 2! thal ad 7? 
OS 2 oy x NSled atl fle OSG Ne ew eH em eH 
LL 5 SjU Ogi yp Sys Obj ST plas whe dil Ue Creel Uv 6 
Ml Ogi ce glecl Coly ol gp WS ws 55 
~ The foundation of the Muslim law was laid down 
by the Almighty Himself through revelation. He is 

the Lawgiver. 

Now we come to the question regarding the phil- 
osophical reasons for basing the entire Islamic legal 
system on Divine revelation. 

(1) The main reason is that the law based on .-; 
\ is authentic because. authenticity is the mainstay of 
_ that law. Since it is in the very word of God, it is of 
_ the highest authority. Itis free from arbitrariness and 
| _ discretion. Such a law is more reliable and more force- 
| than man-made law. Mr Ahmad Hasan says : 


| 
“The Qur’an repeatedly appeals to human conscience to 
follow the teaching of the Revelation for its own welfare as 
well as for the well-being of fellow human beings. Thus the 
- Qur’an, by making the observance of the rules of the Shari‘at 
as a matter of human conscience, has dignified the concept of 
: law and the ethical values of its teaching constitute the noblest 


x eas most perfect basis of universal law.’’2 


| -_ (2) A law based on revelation is meant to lessen 
| the hardships and miseries of people. The basic 


_ principle of Islamic law is the removal of inconveni- 


“, 
—J 
o> 1. ul Cony nt Adal,” p. 18. 
ax 2. ae Development of Islamic Jurisprudence, p. xiv. 


~ ence. The Holy Qur’an says: 


BION ota G0: 30) Lele wll sks Si ait obi 


life (b> »5+>) so that he may not waste his precious 


in the welfare and betterment of the society. 
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~ (285 : 2) gens VI Cath i! Liss Y 


(3) The Islamic law, as it is founded on the reve- ~ 
lation, is in accordance with the nature of human 
beings. It is hinted at in the Holy Qur’an that sucha | 
law will create a congenial atmosphere. f 


(4) The law which is the outcome of the Divine 
revelation will be thorough, exhaustive and final. 
There will be no flaw in. its framing. No loopholes 
can be found in its construction. The Holy Qur’an | 
says: 
pel oS ty 9 cond be Cosi 9 pd NI CLT! 051 

— (5.° 3 )sGae 

(5) The Islamic law as based on revelation has the | 
sanctity in its observance. The Muslims have due re- } 
gard for this law because. they realise that it is of | 
Divine origin. Consequently, they abstain from finding 
fault with its validity, soundness and justness. | 

(6) God has Himself created man and im- 
planted such characteristics in» his self which dis- 
tinguish him from other species. He holds the rank 
of ob jx! 4,21, God bestowed on him the complete 
code of life (ol~ 4bjls ..%) and the constitution of 


time in framing the laws by himself, rather to use it 


Chapter 8 


BRIEF HISTORY OF THE EOMPILATION 
OF THE HOLY QUR’AN 


The Qur’an during the Time of the Holy Proper. It 
is proved by ¢l-! and 3's that the Cur’an was com- 
piled under ie orders of God. The Holy Prophet was 
guided by the angel Gabriel ifi this respect. 

The Quf’an Was revealed in parts to the Holy 
Prophet during a span of about twenty-three years. 
It is divided into surahs (e)5~) which are composed of 
verses (OUT). The arfangemént of the swrahs and 
verses is not according to the revelation (t+! JU>;), 
but 1n accordan¢e with the subject (él+-). Some 
brief surahs were révealed simultaneously but the 
vetses of other surahs were tévealed turn by turn. 
This work of collection and arrangement was com- 
pleted during the lifetime of the Holy Prophet. No 
change has been effected since that time. 

‘Allamah Suyuti says: 
ati FIA Te Gal 4 HS o2T w dol & vs iL.” 
wast toe dn Se SL Be J al dy) os 

See ee SOG ot BS HS 

Writing of the Revelation (+5 =st5). The Holy 

Prophet had appointed expert scribes. When any 
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a 


 Ch.8] History of Compilation of the Qur’an 45 


incomplete and separate surah was revealed, the Holy 
Prophet directed the writers of revelation (25 os) 
to write it accordingly. The Holy Prophet: and 
-l_5° bu learnt it by heart according to its arrange- 
ment. 

According. to one report, the famous writers of 
revelation were aysiu ae but the second version is 


ee ee 


among them are : 
4) gle, CO gy Weed oa 6 ones ot ale cual os 
~ 439 gf NE » Olé J! cn! LR 6 Oba Ul cy 
The renowned als bua were : 
iinet poles 6 ee ot Sls aS GQeul rcgl Cd Ay 6 45 ol 
-_ e! 5 Ul gs! 6 2 grimy cy ay Ws 
The written part of the revelation was placed in — 


the, house of the Holy Prophet and one copy was 
kept by, each scribe. This sacred duty of co lection 7 


the lifetime: of the Holy Prophet. The prese ed 
arrangement. oft the- Holy Qur'an isthe. same. 
The Companions of the Holy Prophet used: to 
write. and learn the. Holy Qur’ an by heart. During 
ieee days, paper was rare. Some Companions wrote 
on paper, but usually it was written on ; palm-leaves, 


| epitaph of stones, broad. shoulder bones of the camels 


nd lon pieces of skin. As it was difficult to consoli- 
te such, a scattered material, so the Qur’ an was not 


“in a single volume at that time. During the lifetime 
of the Prophet no need. was, felt for it. The Qur’an 
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was present in the minds of the ¢l_S bu with correct 
arrangement. For its security the Qur’an assures 
that : 
~ (17 3 75) aS game Kb Oo! 
[= Ss hy Lo ysl UT ewe FI] 
During the Prophet’s time the Qur’an was in its 
written form. Some Companions wrote it in parts 
and the others had its complete copies. It is obvious 
from the verses of the Qur’an that it was in a written 
shape from its very beginning. 
GAS gael BE UY says : 
LL das De 9 we LNG ass yw Foblyy 40” 
elie S wlio uw! cm w> UL Lb es W ones w Sl o UL 
Soe Fogg Oe OF 295 rt WF Ostlge LV ge hes FS 5 p- 
os mes, 
— (2: 2) 45 yy Y SLI NS 
[= oe a ne ee ee i I 1] 
— (3-2 5 52) jgtne 3) Sy gems US 5 
[— em Gj 9 OLS > SLT Gs BN ee] 
- (79 : 56) Osea! VW ene Ye Og OT Ge ST OLD 4! 
The Qur'an during the Period of Abu Bakr and 
‘Umar. In the battle of Yamamah (4) nearly seventy 
el5 bus sacrificed their lives. So on the advice of 
‘Umar, Abu Bakr, the first Caliph, ordered the col- 
lection and compilation of the Qur’an. Zaid bin Thabit, 
a Companion, scribe of +, jurist and os WL, was 


3. Ibid.; p, 9. 
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appointed by the Caliph to collect the Holy Qur’an. 
He compiled a volume (U.) very carefully. Its 
copies were prepared. One copy was retained by Abu 
Bakr. After his death it was in the custody of ‘Umar, 
the second Caliph. After his death it was entrusted 
to his daughter .oi> crs! ol. 

The Holy QOur’an during the Period of ‘Uthman!-’ 


There were several tribes having different dialects in 
Arabia. Sometime the same word was used in differ- 


ent intonation and spelling, e.g. Jw as dee and ell 
as eivc. In some of the tribes the sign of plural was 
indicated by <- instead of 0. There was seven famous 
ol5 in Arabia. Again, till the reign of the third Caliph 
the Muslims had conquered several countries and 
various non-Arab nations came under the banner of 
Islam. Once Hudhaifah (u2+-), a Companion, went for 
Holy War (>4~) on the northern frontier of Iraq and 
Iran. He saw a dispute over </,3 among the peony 
there. In order to rectify this imperfection, ‘Uthman 
assembled the —! ona single <l5 of Quraish mak 
ing use of the doctrine of ¢l!. a 
‘Uthman got the volume of Abu Bakr from cvs! ' 
veaim and ordered —14 ¢: +2), assisted by eleven members, 
to prepare its copies in the !.5 of . 3 which was the 
exact intonation and pronunciation of the Holy Pro- 
phet. Then he sent one copy each to every province. 
‘Uthman is called ol,#! »- in this respect that he 
assembled the whole —/ a single =!_3 of the Quraish, 
otherwise the collection of the Holy Qur’an was com- 
pleted during the regime of Abu Bakr who was in 
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fact the first o).#! 4. Since then) there has: been no 
alteration, There is, says. Sir William Muir, “probably 
no other work in the world which: has remained 
twelve centuries with so pure’a text.’” 
SAF Gaol bE Uy. gays: 
Tene S ots Gls S Oke spc “daly Comes fe yl oF 
ple -U9 ST we 2 ol Wire oy SI gS sills Se ‘ oe 
£2 USS jgpds Le OTH ee Ces at So! 2 
Diacritical Marks (~'\|). At first there were no 
~|«! on the words of the Qur’an. They were applied 
after 50 H. In the beginning they were in the ae 
of dots. (>). This duty was performed by Sut Sou! 5 
the disciple of ‘Ali and his pupils. The final shape to 
cls! was given by +—! » Jb, a renowned grammar- 
ian. 
It was a great service of ‘Uthman towards the 
Qur’an. 


3, Life of Mayhowel. 4. <1 yy9a.?’ P- 56. 
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Chapter 9 


LEGISLATIVE FUNCTIONS OF THE 
QUR’AN 


The Holy Qur’an is the name of the Book con- 
sisting of those direct revelations which were made 
to the Prophet Muhammad (peace be upon him). It 
is in the very words of Allah. It was revealed 
peacemeal according to the needs of the people. 
Most of the verses containing rules of law were re- 
vealed with reference to cases which arose during 
the lifetime of the Holy Prophet. Sometimes God © 
repealed certain previous laws and revealed others in 
their place which were suitable to the needs of the | 
society. Sir Abdur Rahim says: 

‘When two texts are really in conflict, the one earlier in 
date is taken to have been repealed by the one later in date, a 
it cannot be conceived that God intended that two inconsis ent 
laws should be in force at the same time.’’! p ioe 

The authority to make law vests in Allah Who — 
has the supreme legislative power (¢)) in the 
Islamic law. He alone is a Lawgiver. God revealed 
the laws to His Messengers from Prophet Adam to 
Muhammad (peace be upon him). During this long 
time God changed, modified and repealed the laws 
according to the changing needs of the time. Mr 


1, The Principles of Muhammadan Jurisprudence, p. 11. 
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Sobhi Mahmassani says : 
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Whenever there arose a dispute over any matters 
God revealed the verses (¢4!) embodying rules of 
law in order to decide the cases in accordance with 
law. Such a law was most suited to settle the ques- 
tions because God in His Wisdom better knows the 
remedy of their ills. There are some verses in th« 
Qur’an which were revealed in order to repeal som: 
bad customs that existed before Islam, e.g. infanti- 
cide, gambling and unlimited polygamy, etc. It also 
contains verses about social reforms like the ques- 
tions of succession and inheritance, etc. These ques- 
tions have been settled equitably and strictly in 
accordance with the norms of Islam. It also include: 
the penal laws for the purpose of maintaining peace 
and tranquillity in the society. These principles of |a\ 


ensure the security of life and property in soci 
~ life. In Islam law cannot be separated from justice. 
The goal of Islamic justice is to create such a healthy 
atmosphere wherein all the fundamental rights, secu- 
rity of lifé and property can be guaranteed. The 
Qur’an says: dss) —3! 5 tue! [Doing justice is near- 


er to observance of duty]. It further says: 2< |. 


2. eel on ys AdulS §,”? p. 15. 


Jax! l 15 O! Whos [When ye judge between men and 
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men, then ye judge with justice]. “The Qur’an,’’ says 

Abdur Rahim, “contains general injunctions which 
have formed the basis of important juristic infer- 
ences.’”? 

The Qur’an contains various orders, injunctions 
and communications which embody the fundamental 
principles regarding devotional matters (!2l+) and 
transactions (ol), It is the Book which is a Guide 
to religious and temporal affairs. The references of 
law are chiefly found in oO} 5 Sly 506 Lal oy gu 6 ot) 3) gue 

m— SSN el oy By gee © SIMA Sy gee 6 yg Jl Sy gue 6 OASIS) gin 

Dr Sa‘tid Ramadan enumerates Family Laws in 
seventy injunctions, Civil Law in seventy, Penal Law 
in thirty ; Jurisdiction and Procedure in thirteen; 
Constitutional Law in ten; International Relations 
in twenty-five, and Economic and Financial Order in F 
ten.* ~ 


aa ee, 
a v 


detailed provisions (©&s,). Law became impor wnt = 
to settle thé matters of rights and duties and to 
decide the matters of disagreement and dispute. The 
Qur’an explains the position thus: 
Ji) 3 Clyde + goer Cra| al Gawd stolg Ql cell OF 
— (213 +2) a3 Spt! SF elo pd GIL ON ape 
[Mankind were one community and God sent (unto them) 


Prophets as bearers of good tidings and as warners and reveal- 
ed therewith the Scripture with the truth that it might judge 


3, Op. cit. p. 71, 
4, Islamic Law, Ils Scope and Equity, p. 33. 
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between mankind concerning that wherein they differed.] 
Main Sections. The Code of Islamic Law is main- 
Iy divided into three sections. The first Section 
deals with religion and its duties (clslts«). The second 
Section includes quasi-religious and quasi-social laws 
relating to marriage, divorce and inheritance, etc. 
The third Section deals with sales and purchases, 
lease and mortgages, evidence, torts and contracts. 
This Section is termed as transactions (OX). There 
is yet another Section called crimes and punishments 


(Obst). 
Criticism of the View of the Orientalists that the 
Our’an Has no Legal Potentials 


It is misleading to say that the Qur’an has no 
legal potentials. This conception is the result of the 
biased minds of the Western world. It is the pre- 
judice against Islam which compels them to find 
fault with its magnificent legal system. If the Orien- 
talists study the Qur’an honestly and impartially, 
they can realise that it is a dynamic force. It is no’ 
like stagnant water. It is as fresh and potent as 
anything. The Qur’an is not meant for a_ limited 
period but for all times to come. The legal principles 
and dictas of the Qur’an have the inherent capacity 
for development. They are not rigid. There can be 
no change in the substance, but it has the elasticit, 
in its interpretation and extension of application. 

The Holy Qur’an provides the principles and 


avoids details.God, Who is the Lawgiver, revealed the 
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Law to His Messengers from Adam to Muhammad 
(peace be upon them). He changed, modified and 
repealed the laws according to the needs of the 
society. At present the law is in its complete form in 
the Holy Qur’an. There is no defect: or flaw in it. 
The law is thorough and exhaustive. In other words, 
Qur’an is a complete finality on the question of 


law. 
pull oS) ty pga phe ceatl 9 ed pI CLT pst 
~- (4:5), ws 
The Islamic law is complete in its entirety. Now, 
it requires no amendment and change. At the same 
time there is no rigidity in it. It can be interpreted | 
and safely applied to every set of circumstances” 
which may crop up in any age, country or society. It | 
is endowed with the quality of adaptability. 8 ea} 
There are two kinds of ayat or verses: (1) elke 
(2) ol... The explicit commands are styled by Ge af 
as tN! »!. On the other hand, o4,.4~ or the nor - 
explicit are those which need explanation anc he 
pounding. From this analysis it is clear that the 
Qur’anic principles and commands are not rigid 
and limited. There is a possibility of various inter- 
pretations and application. The Qur’anic laws are 
applied through the doctrines of ¢+! and ws or >I, 


They have the Qur’an and Hadith to their backing. 
The analogical deduction is a great contribution to 
the study of Islamic jurisprudence. Short of this 
provision it would be difficult to decide cases of 
varied nature in the modern society. The Holy 


' 
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Prophet anticipated such a situation in his dialogue 
with Mu‘adh b. Jabal when he was appointing him as 
Governor of Yemen. The Holy Prophet appreciated 
J> y 3 that he would use his private judgment in 
deciding cases in the light of the Qur’an and Hadith. 
Sir Abdur Rahim says: 

‘*In Muhammadan Jurisprudence the ultimate basis of and 
justification for law must be sought in human reason (,}i).’’5 

The Islamic law has been developed by the 
jurists. Its progress is mostly due to the construction 
of the principles and canons by the interpreters. The 
function of the interpretation is to discover the in- 
tention of the Lawgiver or the expounder of law 
either from his words or from his conduct. The jurists 
construed the Qur’anic laws in large volumes. 


5. Op. cit., p, St. 
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Chapter 10 


THE QUR’AN AND THE WESTERN 
LEGAL MAXIMS 


The Western legal maxims are no match to the 
Holy Qur’an. Sometimes they are termed as fiction. © 
On the other hand, the Qur’an is in the very words | 
of God. It is a reality. A sanctity is attached to it. | 
It is based on Divine Revelations—pure and unadul- 
terated, But the maxims are the product of human | 
mind which are open to limitations, imperfections | 
and misgivings. 

It goes without saying that the maxims play a 
vital part in organising legal knowledge. They 
provide a valuable data for lawyers for their legal 
reasonings. Before the advent of writing, lega 
maxims were yery helpful for scholars as th 
could lessen the burden upon their memory and t 
lengthy examples be covered by the use of such 
catch phrases. Its pertinent example is the maxim 
that “‘the dead give seisin to the living.” In this 
maxim the whole idea is generalised in a few words. 
“In the ruder ages, without doubt, the great majori- 
ty of questions respecting the rights, remedies and 
liabilities of private individuals were determined by 
an immediate reference to such maxims, many of 
which obtained in the Roman law, and are so mani- 

35 
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festly founded on reason, public convenience and 
necessity, as to find a place in the code of every 
civilization.’*! Although these maxims are of vital 
importance in the evolutionary stage of every legal 
system, yet they are very likely to be misused. In 
other words, these maxims have their demerits also, 
e.g. the legal maxim that husband and wife are one 
person in law, is very misleading unless the necessary 
qualifications are made. That is why the maxims can- 
not become the basis for the classification of law. 
Consequently, they afford no harmony to the legal 
system. Moreover, in most of the cases they lack the 
capacity for development. 

The Qur’an is a Book of fundamental principles 
(sel). It avoids details (c& +s). The details are pro- 
vided in Ahadith. The Qur’anic principles or laws 
: are distinct from the Western legal maxims. The 
former are the God-made laws while the latter are 
/ man-made. The Qur’anic commandments or laws 
| are never misleading, because they are not the out- 
, come of the human reason. These fundamentals or 
Jse!l play an important role in the Islamic juris- 
' prudence. The Holy Qur’an enriches the legal know- 

ledge. It commands a pivotal position in the sources 
of Islamic law. It affords cohesion and uniformity 
in the Islamic legal system. 
i. The Qur’anic principles have the capacity for 
_ development. They are not rigid. They can be con- 
| strued and their application can be extended to every 


1, Broom, Legal Maxims, Introduction. 
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set of circumstances. The Qur’anic canons have no 
tinge of fiction. Their application is not meant for a 
limited period but for all the times. This is the main 
proof of their divinity. 

Mr Salmond says : 


‘Legal maxims are the proverbs of the law. They have the 
same merits and defects as other proverbs, being brief and \ 
pithy statements of partial truths. They express general prin- 
ciples without the necessary qualifications and exceptions and | 
they are therefore much too absolute to be taken as trust- | 
worthy guides to the law. Yet they are not without their uses. | 
*‘The language of legal maxims is almost invariably Latin, | 
for they are commonly derived from the Civil law, cited | 
literally or by adaptation, and most of those which are not to | 
be found in the Roman sources are the invention of medieval | 
jurists.’”2 i 


Most of the legal maxims used in different leg: 
systems of the world tally with each other as the 
are based on rules of natural justice. Islam ie : 


justice. There are a number of Qur’anic verses where | 
the laws laid down in different legal maxims have 
been described. The following are some of the in- 
stances of this nature: 

(1) No one should be condemned unheard. The 


Qur’an says : 


el Ml getzend oY Wgtread LW LG € Ny ge € pale His 
ds pr UI JG Kip) 1S sed YI Ban b JE Gite gy GS ol 


2. Jurisprudence, p, 498. 


, | : ’ f 
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a udocse th 7) She Tee Sil taf lei 

[And We created you, then fashioned you, then told the 
angels : Fall ye prostrate before Adam. And they fell prostrate, 
all save Iblis, who was not of those who make prostration. 

He said: What hindered thee that you didst not fall pros- 
trate when I bade thee? (Iblis) said: I am better than him. 
Thou createdst me of fire while him Thou didst create of 
mud. 


He said : Then go down hence. It is not for thee to show 
pride here, so go forth! Lo! thou art of those degraded.] 

In the above verses the following stages are mani- 
fest: >t 

(a) Opportunity of defence was given. 

(b) Show-cause notice to Iblis to explain his con- 

duct. 

(c) His reply was obtained, copilot and found 

unsatisfactory. 

(d) Punishment announced. 

(2) Retrospective pynishment is unlawful. It 
means that no pumitiye act can be enforced with 
effect from the retrospective days. It is found in the 
verse of the Holy Qur’an : 

~ AS 917) guy Cad cm ides LL 

[Nor would We visit with Our wrath until We had sent 
Apostle to give warning. ] 

No act of omission and commission can be made 
permissible from a retrospective date. 


(3) Necessities are estimated according to their 
quantity. We cannot inflict injury in self-defence 
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more than which is required. The Qur’an says: 


cs tl nl ay Sef G 9 psd! aod 9 ply Sell pRle o> 
- (173 : 2) poy soit ail Ol ale, AIG ole Vy gL ne bol 

[He hath forbidden you only carrion, and blood, and swine 
flesh, and that which hath been immolated (in the name of) 
any other than Allah. But he who is driven by necessity, neither 
craving nor transgressing, it is no sin for him. Lo! Allah is For- 
giving, Merciful. ] 

(4) A thing permitted on account of an excuse 
(ic) becomes unlawful on the cessation of the excuse. 
For example, a minor is not liable until he attains 
the age of majority. In other words, when he is 
major, the excuse of minority is not available to hing . 
The Qur’an says: 


Peabo VAs) ogre pedT OG CSG Ngth ISI Coe Cc Nght 9 


tune. |] 


Chapter I] 


BRIEF HISTORY OF THE COMPILATION 
OF SUNNAH 


It is true- that during the days of the Com- 
panions, Ahadith were not collected in the form of 
a book. But it does not mean that there was abso- 
lutely no effort to collect and protect Ahadith during 
the time of the Holy Prophet. In fact, the Holy Pro- 
phet himself ordered some of his Companions to 
write Ahadith. There is a tradition in “lw! ~,” pp. 
513, 514, Vol. II of Sunnah of Abu Dawud (-2!> +!) 
which refers explicitly to the writing of Ahadith. 


The First Period. The Time of the Holy Prophet 


During the Holy Prophet’s regime a valuable 
collection of Ahadith was present. Some of the c.st! 
were dictated by the Holy Prophet to the Com- 
panions while other precepts were written by them on 
their own accord. The orders (c=\4), letters (ols) 
and treaties (cl4,%.) are important parts of this 
collection. 

The Prophet ordered the Companions to write on 
is, 1e., Prayer, Zakat, Fast and Hajj. If we study 
the narrations (<4!s)), it becomes clear that these 
documents are very comprehensive and are superb 

piece of literature. Their list is given below : 
60 
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rea S071 ope visas - 7 
wole gy dew GLY - 2 dle yy we oy - 8 
Ws wi Abs - 3 SIL oy il OLS - 9 
Solel wits -4 pat ce ele OE - 10 
be dime - 5 wnt ree - 11 


Wsle dizzee - 6 


The Second Period. From the Death of the Holy 
Prophet to the End of the First Century Hijri 


The Companions and the Learning of Hadith. This 
was mainly the period of the Companions and their 
successors (4). The chief aim of the Companions 
was to follow in the footsteps of the Prophet. They 
had before them the verses of the Holy Qur’an: 

= (21 233) seme Spel ail yey GN OF sd 

= (59.24) dyed! Lyabl 9 cil Iyabl 7 

As all of them did not know all the phases of the 
Prophet’s life, so they used to ask one another about 
the sayings and the precepts of the Prophet and 
acted upon them. They travelled a long way in 
search of Ahadith. 

The Companions not only learnt <224! by heart 
but also compiled and protected them. They had al- 
ready the writings of the Prophet’s traditions, so they 
made a valuable addition to this collection. The 
narrations of the following Companions came into 
being : 


erig! pam - | we of dilie Opa - 3 
ule oy dilic wae - 2 dpruee (y) at Open - 4 
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SU of Wj Spam - 5 le Ste _ 6 
Note. It is said that ‘Abdullah b. ‘Amr b. ‘As 
used to report Ahadith from his note-book (45>\!!). 


The Third Period. From 100-150 A.H. 


(1) At first due to the lapse of time from the 
period of the Prophethood it. became altogether 
difficult to compile and learn Ahadith by heart. 

(2) Secondly, several new kingdoms came under 
the banner of Islam. The scholars of <:5! were 
scattered thoughout the Muslim Empire. There was 
a likelihood of mistakes and negligence due to the 
increase of 5! from the Holy Prophet. 

(3) Thirdly, the sectarian Strife gave impetus to 
the art of self-made or concocted traditions (¢+25. 
<1241). The enemies of Islam prepared unreliable 
traditions (<>! Bs; In order to check this menace 
and malpractice the method of compilation under- 
went a change. 

_ The asnad (2%!) were fully scrutinised. The clues 
of Jbl and ¢lesl were discovered. The isolated 
tradition (++!5_~+) and continuous tradition (_~|5+ ~~) 
were differentiated. The foundation of b--5 97> was 
laid. During this period some eminent jurists like 
SIL pila als ells eel »L! were born who fixed a strict 
standard for the authenticity of 21+, The standard 
of scrutiny developed. The life-sketches of the 
narrators (3!4)) were also compiled. 

The Writing of Hadith. When most of the Com- 
panions, learned in Hadith, died, the successors feared 
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that had the Ahadith not been compiled, they would 
have perished. ‘Umar b. ‘Abd al-‘Aziz (99 A.1.) 
pioneered a campaign to collect Ahadith. He was 
himself ; a traditionist. Prior to this period most of 
the data with respect to 324! was verbal. Abu Bakr 
b. Muhammad, a gadi ot Medina, collected 
traditions under the orders of the Caliph. cvs! abt 
Gyo! ols o € made a hectic research for Ahadith. 


Dr ag Husain Saba‘i says: 


t Nat Sy) ell Als 465 CY LETS <A peo Cp gi” 
This campaign started from Medina and covered its 
initial stages there. A great number of books on 


 és56! were written. Amongst them the oldest and the 


most authentic collection is the /s. of Imam Malik. 

It was compiled during 130 and 140 Hijri. Besides b+. 

there are some other books of tradition. The follow- 

ing is the list of some of the compilers. » 

pLI>. Cd ate wele pl ~ 4 
Syke gi dilas . 5 


Achy gy ans AA 

celia! ebl -2 

Sy9 Okinw . 3 | 

The Fourth Period. From 150-550 A.H. 
During this period the traditionists had to work 
very hard. They fought against the false reporters of 
Ahadith. Moreover, they had the ‘duty of sifting the 
traditions. By dint of hard labour they attained per- 
fection in this art. They separated self-made Ahadith 
from the real ones by scrutiny. The science of J 5)! <\-! 


1. 6S ose ST asus?” De 146. 
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was invented. The life-sketches of 1,50,000 persons 
were collected. Now it became easier to point out an 
unreliable Hadith. The time of the reports was also 
ascertained. The scientific rules of criticism were 
framed. Consequently, classes of traditionists also 
came into existence. These traditionists collected 
Ahadith from every nook and corner of the Muslim 
world. They journeyed a long distances for this sacred 
purpose. There was hardly any traditionist who had 
not his own compilation. The following are some of 
the famous compilations: 


Ayam oy AS de - 5 
Ne Ay! Ae -7 


ceed o§lo g3) tome - 1 
Sj Sls Vira - 2 
adel of Ng! Ure - 3 
Sem gp tool tun - 4 


In the third century Hijri the campaign of the 
strict sifting of Hadith started. Some of the tradi- 
tionists determined that they would avoid the col- 
lection of unreilable Afadith in their compilations. 
This campaign was successful with the result that six 
authentic books were compiled which are called 
wu cles, These six books are: 


1. Sahih Bukhari SIF mere 
2. Sahih Muslim pres rere 
3. Sunan Ibn Majah dale oy! Crm 
4. Sunan Abu Dawud oslo a! on 
5. Jami‘ Tirmidhi Ge T pile 
6. Sunan Nasa’i glad Cru 
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The Efforts at the Compilation of Ahadith (<1 
(4p> LS ey 
The idea of the compilers of the later period was 
to protect every acceptable Hadith. The distinguish- 
ed compilers are: 
~ “aes M6 dls gil all 2 1 2 GS yar ole oll _ 6 
= “JUD! Gla” (5 glarb » LI ad i ONS AS crew”? pnd LI d 7 
= “eye” ¢ Ole gil - 3 - eho. 8 
+ “pee cr” « Gab ~ 4 = “45> Gil -9 
= OP 6 eghi sla) gl! -.5 
To sum up: 
ieG A west gt de 2 Os UL, SSS YS aoa 
SOT eT bill Sl BS i oh ol gs : 
AS Ya get oe aii oh Wook: PS Sy a 
F ewvwms Sul -gH SO < 
EE shat Ag ae OB ea eI ih wan 
DCM gl lel c ilail - Uh meee Siege ae ee 
5 5 “7 usd > ney 9.91 hahrs S psi SI ones Las as 
ie CAI HEEL Srhee ain gs cu Py > arg abel RS " 
TE iter hs SOLF aF wilne UY 5 Ges LL 
cals nh I7 + BS Sd gh 
HY Bh gel yl GS GIS goes tis des ye 
oal,! ” AY WS, ei vchelst rah ae cil a! vd 
2. « ; aA Ae ine a ul 7m > 2 5 ling 


Ge gy wi LL, ble OLS GUT re . at 
i GIF PRE y 91 So AS esse y gl eal 


2. Dr Sh. Mustafa Hasan al-Saba‘i, <<, | +) Cru”? Dp. 41-49 


Chapter 12 


THE SOCIOLOGICAL SIGNIFICANCE OF 
MAKING THE SUNNAH AS THE SECOND 
BASIC SOURCE OF ISLAMIC LAW 


What ts Sociology? Sociology is the study of man 
in society. The lawyer is concerned with the rules 
that men are expected to observe, 1.c.-ought to ob- 
serve. He is concerned with the rules as such, where- 
as the sociologist is much more interested im actual 
behaviour than in views as to desirable behaviour, 
and thus his chief concern is not the rules themselves 
but the extent to which the rules fulfil their purpose 
and human consequences of the working of the 


machinery.* 


~~ The lawyer thinks that the laws are got to be ob- 


served. They are made to be observed; whereas a 
scciologist looks towards social factors which induce a 
man for the non-observance of the rules and studies 
the behaviour of the society. Again, there comes the 
‘behaviour of the society towards law, 1.e. how it be- 
haves towards law. Laws are for the maximum bene- 
fit of the society, e.g. J+» ~\- (public good). Cus. 
toms and usages (~~) are made by the society 2nd 
not by the sovereign power. Whenever a situation 
arose and the law was not traceable in the Qur'an, 


1. Salmond, Os Jurisprudence, p. 15. 
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Sunnah was resorted to. The Sunnah was applied to 
that case which sprang up from the society, e.g. 
marriage and dower, etc. The Holy Prophet did not 
abolish customs altogether. Only those customs were | 
eliminated which were contrary to the Qur’an and 
Sunnah. Sunnah fulfilled the purpose of the society 
in view of its changing needs. Consequently, the law 
remains fresh and capable of development. Mr 
Ahmad Hasan says: 

“In the context of Islamic jurisprudence Sunnah refers to 
the model behaviour of the Prophet. Since the Qur’an enjoins 
upon the Muslims to follow the conduct of the Prophet, which 
is distinguished as exemplary and great and becomes ideal for 
the Muslim community.’”? 

By virtue of his conduct the Prophet reformed 
the society. Then giving it the name of an Islamic 
State, he showed how a complete and perfect civili= — 
sation could be based on Islamic principles. The 
entire work performed during the span of twen Fr ‘ 
two years of his Prophetic life is Sunnah. When it is 
supplemented with the Holy Qur’an it moulds and 
perfects the Islamic law. 

It is the blessing of Sunnah that the social, econo- | 
mic, legal and political problems of the Muslim | 
society find their solution in it. Short of Sunnah, it 
becomes difficult to decide the complicated and in- 
tricate cases of modern society. That is why Sunnah 
is accepted as the second basic source of the Islamic 


law unanimously. 


2. The Early Development of Islamic Jurisprudence, p. 48. 
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What is Sociology? Sociology is the study of man 
in society. The lawyer is concerned with the rules 
that men are expected to observe, i.e.-ought to ob- 
serve. He is concerned with the rules as such, where- 
as the sociologist is much more interested in actual 
behaviour than in views as to desirable behaviour, 
and thus his chief concern is not the rules themselves 
but the extent to which the rules fulfil their purpose 
and human consequences of the working of the 
machinery.’ 

The lawyer thinks that the laws are got to be ob- 
served. They are made to be observed; whereas a 
sociologist looks towards social factors which induce a 
man for the non-observance of the rules and studies 
the behaviour of the society. Again, there comes the 

-behaviour of the society towards law,'1.e. how it be- 
haves towards law. Laws are for the maximum bene- 
fit of the society, e.g. bn» she. (public good). Cus- 
toms and usages (~,+) are made by the society and 
not by the sovereign power. Whenever a situation 
arose and the law was not traceable in the Qur’an, 


1. Salmond, Om Jurisprudence, p. 15. 
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Sunnah was resorted to. The Sunnah was applied to 
that case which sprang up from the society, e.g. 
marriage and dower, etc. The Holy Prophet did not 


abolish customs altogether. Only those customs were _ 
eliminated which were contrary to the Qur’an and | 


Sunnah. Sunnah fulfilled the purpose of the society 
in view of its changing needs. Consequently, the law 
remains fresh and capable of development. Mr 
Ahmad Hasan says : 

‘In the context. of Islamic jurisprudence Sunnah refers to 
the model behaviour of the Prophet. Since the Qur’an enjoins 
upon the Muslims to follow the conduct of the Prophet, which 
is distinguished as exemplary and great and becomes ideal for 
the Muslim community.’’2 

By virtue of his conduct the Prophet reformed 
the society. Then giving it the name of an Islamic 
State, he showed how a complete and perfect civili- 
sation could be based on Islamic principles. The 
entire work performed during the span of twenty- 
two years of his Prophetic life is Sunnah. When it is 
supplemented with the Holy Qur’an it moulds and 
perfects the Islamic law. 


It is the blessing of Sunnah that the social, econo-— 


mic, legal and political problems of the Muslim 
society find their solution in it. Short of Sunnah, it 
becomes difficult to decide the complicated and in- 
tricate cases of modern society. That is why Sunnah 


* is accepted as the second basic source of the Islamic 


law unanimously. 


2. The Early Development of Islamic Jurisprudence, p. 48. 
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Chapter 13 


THE LEGISLATIVE FUNCTIONS OF 
THE SUNNAH 


_ God has given legislative powers to the Hol, 
Prophet. The Qur’an says: 
pot 9 Seb od rs 9 Kell pe pty 9 Sap vb 
(157 2 7) pale SIS Cg) HEM 5 peel pee ee 9 Sts! 
[He willenjoin on them that which is right and forbid them 
that which is wrong. He will make. lawful for them all good 
things and prohibit for them only the foul: and. he will relieve 
them of their burden and the fetters that they used to wear.) 


In view of this verse, 9 4! 9 <4 9 dé are not 
only those which. are stated in the Qur’an, but the) 
are also, those which, are allowed and_ prohibite: 
by the Holy Prophet. This is, due to the delegated 


powers of Allah to the Prophet. That is why Sunna: 
is a part of God’s legislation. Mr Ahmad Hasan 


says : 

“Although the actions of the community were governed |) 
the Qur’an, it was the Prophet who gaye its injunctions a pra: 
tical shape and concrete form. Thus the way in which the 
Prophet acted upon the Qur'an became the law of the com. 
munity.” 


The Companions followed in the footprints of the _ 


Prophet. They knew that the life of the Holy Prophe 


1. The Early Development of Islamic Jurisprudence, pp. 88-89 
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is in fact the practical interpretation of the Qur’an 
as reported by ache cess! pl: Ola! ale OS. “During 
the time of the Prophet,’’ says Mr Ahmad Hasan : 

“Sunnah implied conformity of the acts of the Companions 
to the acts of the Prophet. They regulated their lives according 
to the Qur’an as exemplified in and illustrated by the behaviour 
of the Prophet. No separate law was needed to support the 
veracity of their actions except the Prophet. That is why we do 
not find, during the time of the first four Caliphs, the chaotic 
state of affairs in law that development with the free trans- 


mission of Hadith later on.’’2 

This is an admitted fact that obedience to the 
Holy Prophet is obligatory upon the Muslims. It is 
a part of every Muslim’s faith that his salvation 
depends on the submission to the orders of the 
Prophet. 
IS desi Sol Bt FE ge nets se ULE IWS la” 
PG Ly oshid Sgr J SIT — 5T 5 yt eS ee ee a 
we 4] Shey esis ae KI ~ OM ) 94! ao ~" [7 - 59} begs AS 
3 ONS Seca SZ phesy cle it Ge past ~ oy 25 TH 
Fr “i PIE pat aes SI ome jel Goel ysl co ony Ut? a” 
“— “osilgpomepyaame ate autho oy i a eig> 9 & 
& wast ; 
a Ur JS oy 2 isy phar ways Day) sae) yw psle ol 

Pd le al es pasT SS Stas r 

. JAEI NS et Ola pling ade ail be 


bug ; 0 
Ss Hol STL Ishi WA Ot nay Sao eI 


a5 ; 
ieee phe ees Sot UP Set Us, 
Fo Caper sleet SS mgs Ay 


2. Ibid., pp, 91-92. 
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Zt Tle ISG Me WS ce Sw AT KL wy Bg) 
Wn sh 6 SLT Yet SS ce eG LT al Osi oy yg) Wo. 
Ol Fe Osh ol eg Te I pres 9X al is 
aH Sek ol ay way 5> 5 2ST bo Ls BEETS ois. 


3K 


| Lt 
The gist of the above-quoted verse of the Qur’an 
is that .- » +! and ¢.4 » JJ are declared as the act. 
or the practice (<-) of the Prophet and not of the 
Qur’an. 
Dr Sh. Mustafa Hasan Sab‘aj says : 
PF eH EN S wl Siw ne ces! SF i” 
Gb NBS os ce Bod ol gy SHU eg gy wi gi Cal, 
EN Sb Spd yal cc le Vg) cme whl SS aly 55! bs : 
Ge AS wie GAL ST yb ott cyl 5 GAL Re ae is © 
Ws ec Ge Us pF weal GAL ST ab oh ne 5) 
Mr Sobhi Mahmasani says : | 
< Jaq lt JED Lyngo & sil OG orAul cre das SF OI 5” 
ee OF SP SOU et Sel yl ae peti SOLS 05 Ly 
Mel gle Al te ee ST eels pgs Sob sels 5 OLS 5 
al “= Solomls S935 5 
Imam Abu Yusuf holds that a decision should be 
based on the Sunnah of the Prophet and practice of 
| the early generation (+), ie. his Companions and 
those who have understanding in law. 
This is rule of legislation that an authority who 
has the power of law-making can also delegate his 


: 


3. Shah Waliyullah, *.sJL! a! docx’? p. 231. 
4, «6S gue won nae,” p. 21, 5 oul ns 0 Aiehs,??” p. 168. 
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powers to some person or institution to frame the | 
by-laws or rules for the smooth running of the pro- } 
cedural law. The by-laws are not separate from the | 
actual law but are the part and parcel of that law. | 
These by-laws complete the real law. It is absurd 
to think that the maker of law formulated a defec- 
tive and incomplete law by mistake and another , 
person perfected and rectified it. The exact position 
is that the basic part of the law is granted by the 
law-giver and its explanatory part is provided by his 
deputed person or some institution. 

God has adopted the same method in His law- 
making. The Qur’an is a Book of Principles (Us-l, 
<L&) in which details are very few. Under these cir- 
cumstances the explanation of the Qur’anic principles 
becomes necessary. That is why the interpretation 
(either by word or conduct) is also included in the 
duties of the Holy Prophet (+ yails). The Qur’an 
hinted at it thus: 


—_—_— - 


: 
: 
4 —_—-— ~— = — 


—— 


~ (129 : 2) Sls Cb! egelas a4 

[And teacheth them the Scripture and Wisdom. ] a 

— (44 : 16) wedl IHG Held nd BS SU Wil 

In the light of this explicit verse it’ ‘can be safely 
said that Sunnah is not something separate from the 
Qur’anic laws. As a matter of fact, itis a part of the 
law according to the Holy Qur’an. To challenge its 
validity amounts to challenge the Qur’an and God’s 
order of delegation. In this context Shah Waliyullah 
Says: 
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A» 93 SES be cmp a ples wile tl de OT eal? 
Sti US jee Sa di 7b ab Q| a OY Ol ov 
Fld pe L 37 Dg da w alge « (Se Oo I) SCs JI gal ye 
se USPS), cnet SSI we Gy yal YS FJ Gust uae Lb ied 
gS ley “alle al be Sey 2 lS whee 2 Sy 5 
SHI we ol 3! seit ya! Us 252 SU oy 0 ae 
Boge ts wy Ls oS 0954) ping ee. Ma G55 Fonts 
wl a 6h aj bee bel vw 2 cw je: - — Pe HOW 55 eG 
8 5 Says SO OF HE Gb 2 pd ye LT eo pb 
ORL RT Kae FO) ob el LOS me BT ys 
(pt yee Sy) S wh 2h om sll 25 I ows ke 
OF ke og) dlde Ope 59) Spree Cy alte ~ ee BE Op 2> 
Ee go ee 9092 Uy Bt oh Wo Mer ene ws 5 nc ae 
eBpeilegah aie tr ST Se Bag es Sa 2 
= BS 34 phe ol 
It seems proper to give some examples of this 

nature of legislative work. The Qur’an says : 

- (108 ; 9) Cd eee | = ai! g 

[Allah loveth the purifiers.] 

_— (4 - 74) (e35 Si ls s 

[Thy rainment purify.] 

The Holy Prophet, acting according to the inten- 
tion of these verses, gives detailed directions about 
purity and ablution (%&=! » o)l-b) by his Sunnah. 

In the Qur’an, Allah has clarified some of the 
dhe o a > In case of eatables and for the rest a 
general injunction is there (.<3}, & otb ». |,6°). The 

6. Op. cit., pp. 237-38. 
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‘Holy Prophet mentioned the detail of ¢!,> and Jx%& 
P. things. 


The Qur’an forbids the Wikah of two real sisters 

by a man at the same time : 
~ (23 5 4) ha GY ee cw Lyme t Ol 5 

[((And it is forbidden unto thee) that ye should have two 
sisters together, except ‘what already happened (of that 
nature). ] 

The Holy -Prophet included aunt and niece 
(2 5 Wk «ate 96194) also under this command. 
The reason is explained in the words of this Hadith. 

~ pReley| pabs NS aid 13! SL 
FO SL wey i si IS tale ¢ 5! SJ 2 ol 

This is Qiyas, and p=) -43 is the effective cause or 

cle in it. 
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conclusion is that the writing of Hadith or o\3 »< 
was disallowed when it was written along with the 


Chapter 14 
THE SUNNAH AND THE ORIENTALISTS 


Under this topic we shall try to answer the ob- 
jections of <3+— «3%. Their main plea is that the 
Holy Prophet prohibited the writing of Hadith. They 
Brodnes a hadith romp dies ceed that: 

| E a5 nel 09 O44 ah ol 

The above hadith is incomplete. The opponent 
omit its later part which says : 

- > Y J ist la “> 3 

Blas ox ems xl 93 9 SOW Ste we GL on Sal] 
[- Un 

Mr Sobhi Mahmassani writes : 

oS JF OL us er. s ey ate! a" s) me 
Lee Ly? 
The writing of Hadith was allowed by the Holy 
Prophet. We can prove it by another hadith? where 
the writing of hadith was allowed by the Holy 
Prophet. If we study both the ahadith together, the 


1. oul rr 4 winds.’ p. 165. 
2, Abu Dawud, Sunan, ‘Kitab al--Ilm’’ II, 513-14. 
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Qur’an. 

The Arabs were not fond of calligraphy. They 
depended upon learning everything by heart. The | 
following Tradition clarifies and strengthens our 
point : 

= (Sadr!) amet Veg CK Y dnl ul ge 
[- IE ne ey NS p> oy oT at! KI ey] 

Abu Sa‘id Khudri reports that one day the Com- 
panions were writing the traditions of the Holy 
Prophet. In the meantime the Prophet came there. 
He said : “‘What are you writing ?’? The Companions 
said : “‘We are writing your ahadith.’’ Then he said: 
“You are writing another Book with 3! ots (Book 
of God). Keep this Book pure and don’t mix any- 
thing with it.’ On hearing this the Companions 
burnt all those writings. From the above hadith i 
quite clear that the Companions wrote ahadith of 
the same pages where they wrote the Qur’ anic exts 
That is why the Prophet ordered them °) keep L 
unadulterated and separate. In fact, this order does 
not negate the writing of Hadith. The main reason 
of this order was the thought that the sinscitame COL 
compilation of the Qur’an and Hadith would creé 
confusion. We can quote ahadith from ¢ +! ae Re. 
J-> in which the Prophet permitted a Companion to 
write Hadith. The Quraish said to ‘Abdullah b. ‘Amr 
b. “AS (U2 oy 9 06 3 clas): “You write each and every 
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statement of your Prophet. He is.a man (.«:). He 
has his temper and mood.”’ On hearing this the Holy 
Prophet said: 
~ = VI Gee So ot std WIL CST 
Soe uw 85 Far pee pI SOB oT ne YY ) S] 
[- Ste SUT Ne SS ee ST OL 
25) ailte pyle ilar 5 8 oy Dl gl SS Sif 
There are several other ahadith in which the per- 
mission of writing was granted by the Prophet. 
Dr Mustafa Hasan Saba‘i says: 


LS LL es eye Sie ht EE OL” 
BS GL ~ 5 9st shylSh yg ote bY ere pb Sole os 
Sb) 9 5 9 OVE 2 ysl os DS Sop ewk SF Ose loob 
Be PSHE S ol 
The Orientalists claim that Sunnah in Islam is 
really the Sunnah of the pre-Islamic Arabia as it 
stood modified by the Holy Qur’an. Moreover, the 
concept of Sunnah of the Prophet is a late concept 
because by Sunnah the early Muslims consider the 
practice of the Muslims themselves. It is evident that 
the concept of Sunnah has its origin to the days of 
the Holy Prophet. It is obligatory on the Muslims to 

obey Allah and obey the Prophet. 


~ (59 24) Spel bpacbl 5 ail Syatl 
They are also directed to observe the model be- 
haviour of the Prophet in this verse : 


3, 660) guns es P. 45. 
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[Verily in the messenger of Allah ye have a good example.] 
The Arabs accepted the Sunnah on the basis. of the 
verses of the Qur’an. They did not observe it as 
it was present among the Arabs before Islam. The 
Sunnah of the pre-Islamic Arabia has no match with 
the exemplary conduct («> 45!) of the Prophet. Mr 
Ahmad Hasan says: 

. “No doubt, most of the customs in pre-Islamic,Arabia re- 
mained in the post-Islamic era after the Prophet had reformed 
some and introduced qthers afresh. But by this very reason 
even the pre-Islamic customs retained in Islam bear the hall 
mark of the Prophetic sanction. Thus, they ceased to be= 
customs of pre-Islamic days.”"4 

The answer to the second objection is that the 
Muslims were governed by the injunctions ’@ oe the 
Qur’an as interpreted by the Holy Prophet. — 
way the Sunnah of the Prophet became Hee aw of 
the Ummah (—1). So the concept of the Sun of 
the Prophet is not a late concept. It is not an after 
thought but existed since the advent of Islam. 

Another reason for the rejection of ahadith by the 
Orientalists, like Mr Schacht, is their belief that ee 
term dy)! c= (Sunnah of the Prophet) is very rarely 
used in the early Islamic literature. This charge is 
levelled against Islam due to their biased mind. If 
they ever study the biography of the Prophet by Ibn 
Hisham Cast ey!) (d. 218 a.H.), they can find that in 
glog!! Se Ibn Hisham records the words: ‘““The Book 


4. The Early Development of Islamic Jurisprudence, p, 88. 
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of Allah” (4! ot) and the Sunnah of His Prophet 
(Ss)! cre). In Kitab al-Kharaj, Imam Abu Yusuf 
writes that ‘Umar, the second Caliph, sent his men 
to different towns in order to teach them ¢y> and the 


Prof. Schacht put forward another charge that 
“Sunnah in its Islamic context originally had 3 
political rather than a legal connotation ; it referred 
to the policy and administration of the Caliphs’’. He 
believes that the term Sunnah of the Prophet was 
first used by the Khariji leader ls ¢; dl4s+ and then 
in a theological significance in the letter of al-Hasan 
of Basrah addressed to Nwl.+, Again, he observes that 
this term was introduced into Islamic law towards 
the end of the first century Hijri by the Iraqis. The 
main cause of Prof. Schacht’s doubts is his lack of 
the Qur’anic study. The Qur’an makes it obligatory 
upon the Muslims to follow in the footsteps of the 
Holy Prophet. His ~«> ¢5-! is a model for them in al! 
spheres of life. Abu Bakr, the first Caliph, refer- 
red to this term in legal context (s-). It is mislead- 
ing to assume that the Muslims ignored the Sunna/i 

(conduct) of the Prophet in their legal affairs for 
one century. Mr Ahmad Hasan says: 


“Hence, precautionary measures were adopted by the first 
four Caliphs to keep. the practice intact at least in the legal 
sphere. Any report given by a Companion was put to severe 
tests, in case it disagreed with the practice.’ 


Prof. Schacht’s next charge is that Hadith came 


5. Ibid., pp. 92-93. 
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to be forged on a large scale so much so that there 
is hardly any hadith which may be genuinely traced 
from the Prophet himself. This objection amounts to 
the rejection of the whole body of Hadith which is 
even genuine. With the fabrication of Hadith by false 
narrators it should not be presumed that every 
hadith is ¢s2s+. Mr Sobhi Mahmassani has refuted 
this charge thus: 
We 2 W obese w FI) 9 OT Hl ST ne Say Ww GW” 
S 2 ere Lol Sig Ge LS yet prey ST re » 
Ser pe eh SLE IE OS phe WT ee Hy Oe I> Ge 
Syolel aah oo en Gute cNesl Te wx Saw wie F 
Zn Osis) 95 2 O56) NY gy ee Ce Sone ssi 
Lost pd ST ple cy jo) WE « oylyy ALLL (Ol 55 
SOs AP Ges HE ea bo J cb she be pol & . 
OS Sky mee OY um 2255p yee CI 
From the early days of Islam some persons had 
doubts in their minds with respect to Sunnah. Tn the 
modern age some Orientalists also created doubts in 
the minds of the innocent Muslims. The mair 
reason for their false propaganda was to lessen the 
importance of Sunnah and disturb the cohesion — 
among the Muslims. 
The obedience of Sunnah is obligatory on the 
Muslims both in the lifetime of the Prophet as well 
as after his death. Dr Mustafa Hasan Saba‘i says : 


Sj ST yey CO 5 ell Ob pe ee £ OTS ls!” 
Ob ST IL sil clit Fem ob ld UG Cai els Um 
6. Op. cit., p. 175, 
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The Philosophy. of \jma‘ 


The Qur’an suggests consultation in deciding 
Cases, €.2. ee d5)s5 «+! [Their method 1s consulta- 
tion amomg themselves (Fhe Qur’an, 42 :38)]. Thus, 
besides the Holy Qur’an and Hadith, there is a third 
‘source of Islamic law named ¢le! or consensus of 
epinion of the learned. By Ijma‘ there isa possibility 

of arriving at an agreement which consequently be- 
comes the verdict of the community (=! ¢!). [he 
Prophet said: 
~ VAI! de ol es o 
[My Community will. not agree on, error.j 

. A valid Zjma‘ is a guarantee of am authentic law 
because the (protecting) hand of God is over the 
| entire body: (=! J a) » (Tirmidhi). So it is by virtuc 
of eke that the divergent opinions may be united. 
| That is why the term ‘‘<+(=!!5 -~«¢h)”’ is used because 
they follow the Sunnah of the Prophet and decision 

of the community by its learned. 

Although the capability of one’s forming a pri- 
vate opinion is of a higher standard, yet there is a 
possibility of defect in it. Sometimes a Mujtahid is 


7. Op. cit.,.p, 33. 
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unable to examine all the aspects of a problem. On 
the other hand, when a majority of learned (jurists) 
arrive at a conclusion after consultation among ~ 
themselves, its authenticity is ensured. In J mee / 
Ua! Je, the Ummah means pl § overly ie. those / 
learned persons who can interpret the Qur’an and / 
Sunnah. Such people cannot agree on something | | 
which is wrong. 

Any law which is not explicitly available in the? 
Qur’an and Hadith must be deduced from these two! 
sources by analogy. As only the learned are capable 
of deducing (¢!+=!) the law from these primary 
sources, so their agreed opinion ona particular ques= F 
tion of law must be valid, authentic and infallible. 
Mr Abdur Rahim says : a 

‘‘The reason why unanimity is insisted on for Jjma* in tk 2 
absolute form is thus stated: every jurist individually is liable 
to err and the texts, it is urged, raise a presumption of infalli- 
bility only in favour of the entire body. The jurists, who ho Id 
that the opinion of the majority is sufficient for the purposes 
of absolute Ijma‘, interpret the texts in question as meaning 
most and not all. They contend that if it were otherwise, the 
doctrine would be practically impossible of realization.’”8 

If Qiyas is termed as Ijtihad, then Ijma‘ may be \ — 
called as consultative [jtihad (s\=~! ds)s#). Ijma’* or 
sl>! d6y54 was acted upon during the time of the 
Rightly-Guided Caliphs (,-!) 2. Ws). ‘Umar, the 
second Caliphs, used to summon two types of 
WSj5t ile, 1.e. wk dss and pk syst. The former 
consisted of the eminent Companions of the Holy 

8. The Principles of Mohammadan Jurisprudence, p. 124. 
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Prophet. This body advised the Caliph on every 
administrative affair of the State. In the latter the 
people of Medina assembled in the Mosque of the 
Prophet (ssi 4x«.+). When there arose any important 
question which had no solution in the ce« »5 Ol, then 
the Caliph put that question before the assembly o/ 
the people and consulted them. Its practical example 
may be cited when the Caliph ‘Umar decided the 
distribution of the Iraqi land. At first he consulted 
urls dsj. When it could not give a satisfactor, 
decision, ¢& ds)s2 was summoned. This big assemb|\ 
remained in session for three days. Consequently, it 
was decided that the Iraqi land should not be distri- 
buted among the soldiers, because the future genera- 
tions also have the right of benefit out of it. Mr 
Ahmad Hasan says : 

“*‘Jj7ma‘ is a principle for guaranteeing the veracity of the 
new legal content that emerges as a result of exercising Qiyas 
and Jjtihad. It is, in fact, a check against the fallibility o! 
Qiyas.’’9 

Islam respects the private opinion (<!')), but al 
the same time it is aware of its limitations. Mr 
Ahmad Hasan opines: 

{The Ijma‘ of the learned is not the name of the decision: 
/ on legal issues taken by our ussembly of Muslim jurists. |: 
emerges, in fact, by itself through a process of intepretatio 
wand creates for itself a position in the community.’’!° 


This idea is also endorsed by +} +!. He says : 
dag om ob 215) SS eh oe cle jal S yp)” 


9. Op. cit., pp. 54-55. 10. Ibid, 
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Imam Shafi‘i holds that Jjma‘ is something static. 
He abhors disagreement. That is why he is reluctant 
to accept the Jjma‘ of the learned because of their 
disagreement. He is in favour of the Jjma‘ of the 
Ummah. He believes that the community adheres to 
the Sunnah of the Prophet, but the individuals may 
ignore it. Again, he argues that the community can 
never agree on a decision contrary to the Sunnah of 
the Holy Prophet, nor on an error.’ 

The law laid down by Jjma‘ is authoritative and 
binding. It guarantees authenticity and validity. It _ 
is not possible for the jurists in a particular age to 
agree on a wrong decision. So the question of law 
deduced by means of Jjma‘ is correct and reliable. It 
eliminates chaos in law and harmonises the pro 
cedure of law-making. Imam Malik reported the 
following hadith from ‘Ali : ; 
FV (pobeg WT 9 veh il fo) al Sgn) GF LT Pe 2 OW” 
me on OF wh ere Spe OT fit wily Lal Go als a ly 
2 ol Poke LT LS hg ol 5) ny pee Cee TS ol i ysl 4 
93) 995 op gio one etl yal 925 cae le hl ce Cre Osings 2 LL, 

95 v5 weed 3 ON) S yaks Ki 

Ijma‘ is.a natural process of solving the problems 
and adjudicating upon them. This conception came 
into being as a socio-political necessity. It has the 
Qur'an and Hadith to its backing. After the death 


11.“ yacs yl”? p. 529, 12, Shafii, Risalah, p 66, 
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of the Holy Prophet the Muslims made use of thi: 
principle to solve the most intricate constitutional 
problem of =s*= at tcl. > uiitn. The people elected 
Abu Bakr to Caliphate on the basis of Jjma‘. In like 
manner personal opinions of ‘Umar, the second 
Caliph, in connection with legal problems were 
accepted later as Jjma‘ of the community. M: 
Ahmad Hasan says: 

‘‘Thus, Jjma‘ begins with the personal judgment of ind! 
viduals (or /jtihad) and culminates in universal acceptance 0! 
acertain opinion by the community in the long run. Jjma‘ 
emerges by itself and is not imposed upon the Ummah.’’!3 


The chief aim of Jjma‘ is to unite the divergent 
opinions of the jurists on a problem. Moreover, it 
ascertains the veracity of a private judgment. Snouc k 
Hurgronje says : 

‘*‘The consensus guarantees the authenticity and correct in. 
terpretation of the Koran, the faithful transmission of Sunnua: 


of the Prophet, the legitimate use of analogy and its results; |: 
covers, in short, every detail of the law, including the recogni: 


ed differences of the several schools.’”’? 

The reason for the difference among scholar 
is the exercise of personal opinion, with the resu! 
that divergent opinions are given on the same cas¢ 


at the same time. In order to rectify this lacuna th- 
principle of Jjma‘ was introduced. Mr Ahmad Hasan 


Says : 


“In order to check this chaotic state of affairs and to pro- 


tect the Ummah from disintegration, the institution of Jjnc 


13, Op. cit , p. 157. 14, Ibid , pp. 160-61. 
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was introduced. Leaving aside the stray opinions, the average 
general opinion of each locality was taken as the local 


Tjma‘,’’15 

European scholars vehemently attacked the in- 
stitution of Jjma‘: We enumerate some of their 
opinions. They think that /jma‘ is an established 
fact in Islamic law which does not necessitate medi- 
tation and personal reasoning. Moreover, they hold 
that /jma‘ is a consensus of the general public. This 
consensus affects the tenets and the practical aspect 
of life. If it is contrary to the Qur’an and Sunnah, 
even then it will be preferred. So much so that Jjma‘ | 
has changed the very tenets of the Muslims. In 
addition to it, some innovations (ok) came into 
existence in the early days of Islam. The innovations 
have attained the force of Jjma‘. All these charges 
are absolutely baseless. Abu Zahrah says: 
a SEW Sebel Te bs TS we wy ele” 
a vee 15,0 eHul ww — oy gd ST dee ete S a cx 
of SEM 3) Coy One Net ct See © clel IL cen oT Ny 
ole ce ING Je on 09 4 W OaS Ly dee HW! Oh ST 

L66_ US) og US BW 9 Ue dey K» 


15, Ibid,, p, 23. 16. Op. cit., p. 525. 


Chapter 15 


THE PARALLEL CONCEPT OF IJMA‘ 
IN THE WESTERN SOCIETY 


Creator of the Universe. Mr H.K. Sherwani says : 
“The Qur’an is a mine of precepts about the unity of God 
head and the sovereignty of God on earth.’’! 
Some of the Qur’anic verses are as follows: 


elas of SLI fx 3 elas op SLI G3 KLIS) Ss a! aC 
a26°: 3 


reignty unto whom Thou wilt, and thou withdrawest sovereignt\ 
from whom Thou wilt. Thou exaltest whom Thou wilt, and 
Thou abasest whom Thou wilt. In Thy hand is the good. L 
Thou art Able to do all things.] 


Unto Allah belongeth the sovereignty of the 
heavens and the earth. Allah is able to do al! 
things: 


- (284: 2) SM GL soll GL a 
[Unto Allah (belongeth) whatsoever is in the heavens an 
earth.] 


- God 1s the ruler of the world. His law is supreme. 
while man is His vicegerent: 


1, Studies in Muslim Political Thought and Administration, p. 23. 
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In Islamic law sovereignty lies in God Who is the 
Islamic law are the Qur’an and Hadith. But the sub- | 


peo F dole Ki poe) | Si ALT pp dai» elt (yt 5X 3 


(Say, O Allah! Owner of Sovereignty! Thou givest sove- 


e 
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On the other hand, in the Western society : 
sovereignty lies in the people. Their notion is that | 
people are Supreme. Unlike the Western world, God 
is the Supreme Legislator. The primary sources of 


sequent development of law through /jma‘ and 
Oiyas is, however, based on these two basic sources 
which are in fact the revealed laws. As stated above, — 
the legislative power vests in God and the people are | 
His representatives in the Universe. esis 

The concept of sovereignty is the very basis. of 
modern political science. Woodrow. Wilson has 
called it ‘“‘the daily operative power of framing and 
giving efficacy to the laws’’. : 

Ijma‘ is the third source of the Islamic law. Itis an 
agreement of jurists among the followers of Muham- 
mad (peace be upon him) ina particular age on a 
question of law. No such exact conception exists in © 
the Western society. However, it may be said that 
their legislative assemblies perform such a consensus 
of opinion. The function of a legislature depends on 
the principle on which it is constituted. A king may 
keep up a legislature merely as a consultative body. 
But at present the representative legislatures are in 
vogue. Keeping in view the supremacy of legislature 
it is to be found in the parliamentary form of 
Government. The will of the legislature is supreme. 
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| ~ In Islamic law sovereignty lies in God Who is the 


Creator of the Universe. Mr H.K. Sherwani says : 


| i ‘The Qur’an is a mine of precepts about the unity of God- 
| head and the sovereignty of God on earth.’’! 


| Some of the Qur’anic verses are as follows: 


B26; 3 
from whom Thou wilt. Thou exaltest whom Thou wilt, and 


Thou abasest whom Thou wilt. In Thy hand is the good. L 
Thou art Able to do all things. ] 


things: 
2 (284: rea gclyeel Gl a 


| [Unto Allah (belongeth) whatsoever is in the heavens an. 
earth.] 


| while man is His vicegerent: 
| 


1, Studtes in Muslim Political Thought and Administration, p. 23. 
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(Say, O Allah! Owner of Sovereignty! Thou givest sove- 
reignty unto whom Thou wilt, and thou withdrawest sovereignty 


Unto Allah belongeth the sovereignty of the 
| heavens and the earth. Allah is able to do al! 


-~ God is the ruler of the world. His law is supreme, 
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On the other hand, in the Western society | 
sovereignty lies in the people. Their notion is that | 
people are Supreme. Unlike the Western world, God 
is the Supreme Legislator. The primary sources of | 

| 


Islamic law are the Qur’an and Hadith. But the sub- | 


sequent development of law through J/jma‘ and 
Oiyas is, however, based on these two basic sources 
which are in fact the revealed laws. As stated above 
the legislative power vests in God and the people are) | 
His representatives in the Universe. | 

The concept of sovereignty is the very basis of 
modern political science. Woodrow. Wilson ha 
called it ‘‘the daily operative power of framing and 
giving efficacy to the laws’’. 

Ijma‘ is the third source of the Islamic law. Itis an 
agreement of jurists among the followers of Muham- 
mad (peace be upon him) ina particular age on a 
question of law. No such exact conception exists in 
the Western society. However, it may be said that 
their legislative assemblies perform such a consensus 
of opinion. The function of a legislature depends on 
the principle on which it is constituted. A king may 
keep up a legislature merely as a consultative body. 
But at present the representative legislatures are in 
vogue. Keeping in view the supremacy of legislature 
it is to be found in the parliamentary form of 
Government. The will of the legislature is supreme. 
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Such a system of Government prevails in England 
and France. 

The primary function of the legislature 1s to 
make the law of the States, to repeal laws which arc 
not suited to the time and to make them conform to 
the needs of time. : 

The principle of parliamentary sovereignty, says 

Mr A.V. Dicey: 
‘Means neither more nor less than this, namely, the Parlia- 
ment thus defined has, under the English Constitution, th: 
right to make or unmake any Jaw whatever ; and further, that 
no person or body is recognised by the law of England as hay 
ing a right to override or set aside the legislation of Pariia. 
ment.’”2 


Ijma‘ and the Roman’ Concept of Opinio 
Prudentium 


According to Wharton’s Law Laxicon, the term 
‘““Responsa Prudentium’’ or “Opinio Prudentiun 
means the opinions and decisions of lawyers, form- 
ing part of the Roman law. Those were the answer 
or opinions of the recognised jurists. In the Roman 


law the jurisconsults were empowered by the Em- 


peror to interpret the law on behalf of the State: 
My Jhabwala says: 


‘In their origin they were nothing more than the privat: 
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the authority of law.’’3 


Mr Schacht, quoting Goldziher, tries tos how that 
the concept of the consensus of scholars corresponds 
to the opinio prudentium, i.e. the opinions of the 
wise. Goldziher has suggested the influence of the 
Roman law on the Islamic law in this matter.* This 
charge is baseless. In fact, the Jjma‘ of the learned 
in Islam is quite different from the opinio prudentium 
of the Roman law. The points of difference may be 
enumerated thus: 

Firstly, there is no hierarchy in Islam. In Islam >) 
neither the community nor any scholar (J) was 
vested with the authority as was vested by the 
Romans in the opinio prudentium. The ‘Ulama’, by 
virtue of their character and learning in the teac - 
ings of Islam, occupy a place of reverence in the 
Ummah (='). As a class they enjoy no special pri- 
vilege as their counterpart in the Roman law. 

The jt=!| and Ol) possess a special privilege in 
Judaism and Christianity, respectively. The ‘Ulama’ | 
are not the intermediaries between God and man. | 
They have claimed the right of Jjma‘ for themselves 
on their own accord. They are not vested with any 
State authority. Only the Qur’an gives them an 
allurement for this sacred duty: 


— (1225.9) gel i lyett) US pee TFS ge Y 9s 


ie opinions of particular lawyers, but after they had been general!) 
| adopted by the legal profession, and recognized by the judicia! 
tribunals, they were called sententioe receptoe and acquired 
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3. Principles of Roman Law, pp. 14-15. 


4. The Origins of Muh d dence, p. 83. 
2. Introduction to the Study of the L aw of the Constitution, pp, 39-40. bOr ermsich auaammadan Jurisprudence, -p 
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{ interpretation of law has the right to reinterpet law. Ba n necessitated. “Sobhi Mahmassani 
The decisions taken by jurists can also be reviewed if sind ated 
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they are not strictly in accordance with the teachings 3 
of the Qur’an and Sunnah. Such a right for the inter- 3 aitl te 945 L gale SD pe Saris op cll gm 


pretation of law and criticising, the consensus of Sor Gob 2s SF Ope SUlge oy (2S pal gs ko 
scholars is not available in the Roman law. So the ” Ose AE St ST oli “Xe Pile ane Zz pa 4S: 
decision of the learned can be challenged by an, AIS Osis Chl oh T iii My ay, Le) rte: sat} 
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- (13 : 49) onal Preis on yal its} 

[The best among people are those who are the most God 
fearing. |] 

So knowledge or piety is not confined to an\ 
person or group of persons. Mr Ahmad Hasan 
says: 

‘‘Thus Jjma‘, in Islam, is an on-going process and a « 
tinuous activity, and changes with the changing circumstances 
In any case, there is, and there has been, no locatable body in 
Islam whose opinions can be claimed as Opinio Prudentiu 
Hi simply because Islam has set up no such institution.’’> 


The opinio prudentium in one respect may corres- 
pond to the issuing of dss by the learned. During 


ee 


3. The Early Development of Islamic Jurisprudence, p. 160. 
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SOCIOLOGICAL ANALYSIS OF THE 
PHENOMENON OF SOCIAL CHANGE 


There are forces that obstruct social change a: 
well as those that foster it. These changes are ver\ 
significant due to their impact on social life. Some- 
times these forces of change lead to the destruction 
of the established organisations and their functions. 
Consequently, the forces at work create social prob- 


lems, for example, unemployment and economic 
crisis come in the wake of the breakdown of the 


economic organisation. On the other hand, remedial 
programms are also at work. The remedy for un- 


| 


employment is insurance, vocational training and othe: 


aids. In a progressive society efforts are made to ease 
and solve the problems of the social life. The basi 
idea is how to improve the ills of society. 
It is admitted by all that only a limited portion 
of the social heritage of a country is of indigenous 
nature. The bulk of this heritage is of foreign origin. 
The principle of diffusion plays an important role 
in the growth of social heritage. Those countries 
which are contiguous are benefited by the cultures 0! 
one another. Conversely, the secluded nations have 
a backward and worn-out culture. The factors that 
affect culture are geographical situation, natura! 
92 
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resources and status of transportation, etc. Ogburn 
and Nimkoff say : 

‘“‘Most of the social heritage of colonial America was 
brought there from England, Spain and other European coun- 
tries: Some items of the social heritage, such as potato, maize, 
types of cooking, and methods of warfare were contributed by 
the American Indians, though this fact is not generally known. 
England and France derived much of their culture from Italy. 
Italy, in turn, borrowed from the Greeks. It was once thought 

that Greece created her culture, but now it is known that the 

Greeks borrowed a great deal from Crete, and that Crete | 
got hers, in large part, from Egypt. Egypt has been shown to 
be greatly indebted for her culture to the valley of the Euph- 
rates. And now connections are being made between the Euph- 
rates and India, and between India and China. Clearly, there 
has been a vast amount of borrowing of culture by one region 
from another.’”! 

There is no limit to the progress of culture. It, 
remains in the process of making. A new invention 
depends on a large extent to the previous invention 
in the same sphere. In case of manufacturin 
modern cannon, a munition expert will carefull 
examine the previous inventions in the sphere of 
artillery. In the words of Ogburn and Nimkoff, there 
is no adequate reason to think that modern man, 
without the benefit of culture, could acquire this 


knowledge in any quicker time.” 

History shows that the higher the rate of inven- 
tions, the more the increase in the cultural change. 
Moreover, the favourableness of the geographical 


1. A Handbook of Sociology, pp. 523-24. 
2. Ibid., p, 520. 
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situation, say the authors of A Handbook 0/ 
Sociology : 


**varies according to the stage of the existing culture. Englan 
was better situated for advancement when boats had becom: 
large and when America had been discovered, than when thc 
size of boats limited voyages to short distances.’’3 


It should be noted, however, that there are cer- 
tain obstacles to social change. The scarcity of inven. 
tion is a cause of gradual change in a society. Inven- 
tion is the pivot of change. The infrequency 0! 
invention is due to lack of the necessary knowledge 
or to a weak social demand. 

Sometimes social inventions face Opposition 
The use of coal was prohibited in England in th: 
reign of Edward I, and a citizen was tried, condemn- 
ed and executed for burning “‘Sea Cole”. A bill wa: 
introduced in the House of Commons at the instance 
of the British Admiralty forbidding the use of steam 
power in the British navy.* 


Early during the rule of British in India inven. 
tions like railways, motor cars, telegraphs and iele- 


phone met with great resistance and opposition. A 


new invention may be strongly opposed if an ele- 


ment already exists which serves somewhat the same 
purpose. 

From the psychological viewpoint opposition | 
changes is a matter of habit formation. There ar 


3, Ibid., pp. 536-37. 
4. Bernhard Stern, Resistance to the Adoption of Technological |i) 
vation, Technological Trends and National Policy. 
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some people who want no change in their everyday 
working. They are unable to change their habits. It 
is aptly remarked by someone that habit is not a 
second nature but ten times nature. There are also 
other factors that are inimical to social change, such 
as fear of the new, devotion to things, reverence for 
conditions of the past and the attitude of vested 
interests. 

The main reason of social change in modern age 
are mechanical] inventions and discoveries. These are , 
the mainstay of our age. That is why it is called a ; 
scientific age. Technology is progressing by leaps 
and bounds. The bullock cart is being replaced 
the motor car and aeroplane. 

It will be interesting to note the effects of inven- 
tions on modern social life. Its pertinent example 
is the invention of radio and television. Such techni- 
cal inventions create social influences. Radio and — 
television have become a great power for civilisation. 
They have brough about a tremendous revolution 
not only in the field of recreation but also in an 
effective medium of instruction. They: are a great 
force in combating the evils of illiteracy and ignor- 
ance. Much of the progress of our age is due to 
technical inventions. It is rightly said that social in- 
ventions cause social changes, too. 

This is a matter of common observation that 
social change takes place through the medium of 
ideas. There are two extreme types of ideas, those 
that centre round facts and material objects, and 
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those that centre round fantasies.° The material cul- 
ture is influenced to a great extent by the former, 
while literature, art, religion and social philosophy 
may conform to the latter or to the combination of 
the above two types. 

Another important aspect is that social disorgani- 
sation is caused by rapid and extensive change. An 
organisation may be defined as an articulation of 
different parts with various functions to perform 
Human body and city life are its excellent examples. 
The change that disturbs organisation may be quick 
as in flood, etc., or slow as when a war disorganises 
the trade of neutrals. Disorganisation is the result 
of the impact of these forces that produce social 
change. “The organisation,’ say Ogburn an 
Nimkoff, ‘‘consists of habits and institutions, among 
which there is a fair degree of equilibrium. 1) 
equilibrium is often shaken by social changes.’”® 

At this stage it would be important to consider 
the causes of social disorganisation. A well-organised 
society maintains cohesion in its different parts. lt: 
peculiar quality is.an adjustment of its differen’ 
components. When this adjustment is altered, the 
balance of the parts is disturbed, the society will 
suffer from lack of co-ordination. Such an imbalance 
results in social disorganisation. 

It is obvious that the progress of science and 
technology developed our culture, knowledge and 


3. Carl G. Jung, The Psychology of the Unconscious (London, 1927 
6, Op. cit., p, 585. 


change in law. There are certain socio-economic 
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wealth, but it created disorganisation, unrest and 
discontentment in the society. For instance, with the 
introduction of machinery in the mills, thousands of 
those workers are rendered jobless who used to earn 
their livelihood with their hands. 

The role of culture conflict is also one of the 
causes of social disorganisation. War, or a social in- 
vention, can cause as great disorganisation as techno- 
logical changes. Epidemic, for example, may cause : 
havoc in a community. Social life is disturbed by 
floods, earthquakes and famines, etc. No doubt, inthe 
modern age the catastrophic phenomena of ‘Nature 
can be forecast and controlled-to a great extent. The 
extent of the social disorganisation depends on the 
ability of the existing culture to cope with these 
natural phenomena.’ | 
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Disoussing sociology, ‘Allamah Ibn Khaldun said: 
SY 2 Ge Kl nig clske if ws olsdl ysl OVO = bis? , 
ers! 2 PUiFdlel GLA jal Wh) olw Uo -osy of 
ais ry eel ok GH OM Osx64 jyl obs col,il olbai w ce» 
Mas cay Gog Bly em OMI le yal VgiL} PLO OstyS -LEOEL 
866 c (Syle ee ahi Ow Os ST |! Be Wt 3b oe & 
Factors which Necessitate Change in Law 


This is an-‘admitted fact that new manifestations 
of ‘human activities and behaviour bring about 


reasons that are also responsible for its change. Mr 


7. Ibid., p, 597. 8. S6 Cy gALe cp! wadis.”? Pp. 24, 
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Sobhi Mahmassani says : 
Se d wet F Cry OM Ss Ty KE el” 
Hye SF ese a NS Oss) A shee F Ged! sos, 
Ce ks SOs py CARS Vay Wise gs) oy 2 Qu 
que 5 Os tj S 2 Gk. ae) 2k} WS utc IS 95 5 (jac EV, 
09 53 6 ON) Boy OUST 6) 958 39) eles Cay Ow got pS! iL. 
8 ny Digg Ws ce oe SVE bal S ft 9 oS 
ie ‘It is evident that law depends on popular accep - 
ance. Every group or society has a living and dyna. 
mic law. The duty of a judge is merely to precice 
and arrange the raw material that is supplied by the 
people. A community is, in fact, governed by the 
rules created by its own consent. The codified lay 
comes into action only when some of its provision; 


are challenged. 
For instance, in parts of Austria, the statute Jay, 


has not greatly affected the real life of the com- 
munity. It is not essential that law should be created 


by the State, or applied by the courts, or that there be 
a system of legal compulsion. The real law consists, 
not of propositions, but of legal institutions created 


by the life of the groups within society. 


It is difficult to discover how law operates unles: 
we have knowledge of the factors that cause chang: 
in society and govern its evolution. The relationship 
between law and social interests is of vital impor- 
tance in jurisprudence. In proof of this principle 


9, Feu Ss Atel s?? p. 242. 
10. G.W. Paton, A Textbook of Jurisprudence, p, 29. 
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which is provided in Section 30 of SHY! ale’: 


wise etl yl says: 
Noe y 9) oF 9 Seal OS 9 OL; DEAN of bas oS AI 
fe weal y giles S GA TS Gl 
Mr Sobhi Mahmassani further elucidates this point 
in the following words : 
J 25 ayltl ib S cde cols el 2 [od yl] sail” 
Se Sled ety coq FOsiG ysl Gli Stl, ST a YT 
5 eel CdS oo ym ee ah. oth ols rede eld SL, cae, 955) 
CAL pm WS Agreow Unyn wd 09 Se Ls 5 > 912 SUL ols 
SS cel one vel gg LE SG, Gl 055 oe Ce LG cellos Une 
ME ong BS ST Ossi 
Nearly the same subject is mentioned in “ goles ite 55?? 


Cite 5 GU lw Su] Sol sLacy GY na ay . 
Sei SF a steli Ne Lee ee sae (Sal x ta SL} WS 
“MomVig FLY nd 9” Cagle no 7 lel yl GUI wpa NAL 
WT bem [oy 2 da pba! cg) we SVL At yal OS. KS wal 
La eos Sand soak ST yl oe 
The foundation or root of law is the essential 
requirements of social life. Law is the outcome of 
social living. It does not depend upon the will of the 
ruler. Mr Paton says : 


‘“‘A determined attempt is now made to teach law as a func- 
tion of society instead of as a mere abstract set of rules, while 
the courts are canvassing freely the reasons of social policy 
which lie behind certain rules of law.’’!3 


11. Op. cit, p. 243. 12, Ibid., p. 249. 


13, Op. cit., p. 32. 
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The functional jurisprudence cannot work properly 
without a study of the ‘aims and objects for which 
society exists. 

The basic rules of society differ according to its 
development. A rule acquires.a force of law if it has 
the support and backing of a community. Legisla- 
tion does not Greate law but only points out its actua! 
existence, e.g. infanticide was a rule of law before 
it Was recognised by the State. 

‘The foundation of law depends ‘on the sentiment 
of solidarity. It hints at a ‘certain rule which is essen- 
tial to the life of a community. Hence community is 
a condition precedent to the existence of law. Owing 
to the growing needs of a society, the lawgiver is 
constrained to develop law in order to meet the 
changing needs and the dynamic character of a com- 
munity. Mr Ahmad Hasan says : 
| “The Qur’an and the Sunnah no doubt provide us with 
some legal rules with regard to the individual and social lif: 
of Muslims. But Human ‘ife, being dynamic, requires laws that 
should change with the changing circumstances. Ra’y is an '1- 
‘strument that enables the covérage of diverse situations and 
enables Muslims to make new laws according to their require. 
ments. The period of *Umar’s Caliphate abounds in such ip 
stances.’’!4 

It should be clear in mind that there cannot be 
a change in Islamic law. We can only put a new con- 
struction in line with the Qur’an and Sunnah. The 
doctrine of Oiyas must have come into limelight a: 


14, The Early Development of Islamic Jurisprudence, p. 53, 
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a result of social necessity. Its examples may be 
studied in the Chapter on Qiyas. 

Public good (wm le.) is the foundation of law 
(«+4 ¢S!). So when the foundation gives way or 
changes, the law based on it must be changed. It has 
been remarked in “_l.! scl 5” - 


cat] lle 9 War 9 ee ya de Je 2 oe wel 1” 
Mata actrees ete 833 cam ce cg oor ghee 
Ds Uys SAYS, } 
at NS AS Ue (5s) 2,20 aS OW 
A lo : : | 
[- ge Ge yy 


15, Ibid., p. 53 
16. 66 A . . 
Cabeza Co cited] >» Pp. 319. 


| 
| 
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Chapter 17 


) 
THE STRUCTURE AND THE FUNCTIONS 
OF THE CONCEPT OF QOIYAS 


Structure. Qiyas is the fourth source of the 
Islamic law. Its root meaning is measuring, accord 
and equality. It is an opinion of the learned based 
on an analogy. The main difference between /jia’ 
and Qiyas is that Ijma‘ is a consensus of the opinion 
of the learned, while Qiyas is an opinion based on 
the similitude of circumstances. Mr _  Sobhj 
Mahmassani says : — 
ga) ab ls SI: oy EY > LF med 92 S rls EX!” 
Osis hel gat e§ Te ot othe Fob rl - ES LC - 
Jats ple SD del em FZ pe sk Gh be og 2 5b WLS LB 
bel gee BIS cg wt pope F Serle EL S&S. 
url os yal gy tile ee MS FT Oa ee See? gp 2b LB AS 
ul md5d WS ne et eee oy Hh ok FS OS Us gr S - 
BUG rl oe ore Sh SS el ST ee IH 

Mee a gg Ns ob ld 2 ygh pe i ey, 

The following are the constituents of Qiyas : 

(1) Nass (U2) or del or we 4. This is the text 
either of the Holy Qur’an or the Tradition. 

(2) Branch (¢.') or +. It is the case in issue to 
which the law embodied in the text is extended. 


1, oul ony 2 dads”? pp. 184-85. 
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(3) Law (), the legal effect established after 
Oiyas. 

(4) Effective Cause (<‘c). The fact, circumstance, 
or consideration which the Lawgiver had had in re- 
gard in laying down the law embodied in a text. 

The above points are explained with an illustra- 
tion. Wine is declared ¢!,> according to the Qur’anic 
text. The effective cause of its <-> is intoxication. 
Someone may suppose that +.j (wine of dates) is not 
el.> according to the verse of the Qur’an. But this isa 
fallacy. As it has <- or intoxication, so by analogical 
deduction it is also ¢!.=. In the above example wine 
is asl (J+), 4.5 is ¢4, intoxication is ‘illat and +> j 
law («). In the same manner effective cause or “illat 
IS ,5\ -3 and << in usury (!)) and bribe (©5:)). 

KG pat ant whe says : 

Oly Spel pal Obs! pay C55 O15 ST a wt Syye F ls” 
S Os, ody 92 oe ol 5 WF UL 54 poles wy aE iL 
Um gree oe GMI ED ul Ob se 33! Ft Ce Ce SO I 
Oh Oy gem el tt Sage A UA ST Soy og eT 
VF Ole del Ga LT 2bsl n eee S Sete SF ols oT 
we 5) (Sel) whe rte wt - qe > Sete oF 695 Sul eo Gs 

Us He pil -e Gs phe ee Bl) See SS) oy iAiw 
Am Lae rl do set ere Satta! Ae bel Go On OT ney FI 
oe Oy ot cts cet! Ny SF OLS ST yk igs, AGA Spe UT 
Prd We tes I Pialerel Ba ples welt ail bo ail Nye 5 eo 
phe CUS ache pate yl te Syne om Sle oh, daca 
a« 
” 

2, *§ ai gi”? (Urdu), p, 45. 
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For a correct analogical deduction the following 
conditions are necessary: 

(1), The law embodied in the text (either of the 
Qur’an or the Tradition) to. which analogy is to be 
applied must not have been intended to be confined 
to a particular state of facts. 

(2) The law of the text must not be such that its 
reason cannot be understood by human intelligence 
nor it be in the nature of an exception to some 
general rule. 

(3) Qiyas may be based on the law established 
either by a text of the Qur’an or Hadith or by a un- 
animous decision of the learned. The rule so deduc- 
ed must not be contrary to a text law, nor covered 
by the words of a text. 

(4) The deduction must not be such as to involve 
a change in the law embodied in the text. 

It will not be out of place to explain the term 
Ra’y (<\)) in connection with Qiyas. The dictionary 
meaning of Ra’y is an opinion or judgment. Prior to 
Qiyas, Ra’y played an important role in deducing 
law. Although Qiyas is a systematic form of Ra’y, yet 
there are some points of difference between these 
two. They may be enumerated thus: 

(1) Ra’y is flexible in nature. Et is a_ well- 
considered opinion of a person. Qiyas, on the other 
hand, is an extension of a precedent. 

(2) Ra’y is wider in its application than Qiyas. 
Due to its limited scope Qiyas fails on many oc- 
casions. 


tia (3) In Ra’y the, emphasis is laid on the actual 
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situation, while in Qiyas the emphasis is on abstract 
analogy, irrespective of the situation. 

The limited nature of Qiyas is illustrated by Ibn 
al-Muqaffa (4! «') in these words: ‘‘Suppose 
a man consults you on whether he should speak 
the truth or tell a lie. You would certainly suggest 
to him that he should speak the truth. Again, 
he asks you whether on every occasion, say, when a 
person wants to kill another, he should speak the 
truth and give the trail of the fugitive. Here Qiyas 
demands that he must speak the truth, but Ra’y 
advises breaking of the law, i.e. not to speak the truth 
but to do what is generally beneficial.’* 


Functions of the Concept of Qiyas 


Qiyas is a method of deciding a problem by 
analogical deduction from known to unknown. It 
discovers law but does not create a new law. More- 
over, it widens the application of law embodied in 
the text. Mr Sobhi Mahmassani says : a 
Oye) Spent tte 2 Ui Oe 9 he et SS oT Gali” 
eae 9 lel amet pel el Lost J a LT Naud ew 
2979 LO! yal de che S pb! Ol cy her 9 All ysl oy 
Oy 2S bbs Slal » de £ Sl YS 2 ol -wouwk 
PH cHby> Ge cle SF pS nul Ghee L Mh oT 0g Om atl 
Ue ny Kew I LOG 4 So ee 9) Syd oz 


3, Ahmad Hasan, The Early Development of Islamic Jurisprudence, 
pp. 136-37. 
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M9 ce Fl 9) Ke STL col gS ees psd 
S Osi9> Kb pty UG LT bs 4 Bees Ny eee US 22 OG 
fgg So! gle ck 
QOiyas is a great contribution to «3 Jsel, because 
without this source it would be difficult to decide 
cases of varied nature due to the growth of the 
social set-up. The situation was anticipated by the 
Holy Prophet in his dialogue with Mu‘adh b. Jabal 
(> o} 3-). It has acquired the status of U3 24+. On 
appointing him as the Governor of Yemen, the Holy 
Prophet asked him how he would decide cases 
brought before him (sb .23 J). He answered : 
shall decide the cases by the Qur’an (4! ~t%).”’ he, n 
the Holy Prophet asked him if he did not find in the 
Qur’an a relevant law (4! ob ¢ 43 oJ O%), he replied: 
“TI shaJl solve it by the Tradition” (4! J.~) i)” 
Again the Holy Prophet asked if he could not find 
its solution in the Hadith (&\ S54) 4 § 4x5 2) OU). On 
this, b> o + said: “Then I shall use my own judg- 
ment (Jl, 4+¢-!).”” The Holy Prophet agreed and 
said : | 
= ele yd 9 st & Mole ail Uguy Uguy 58 9 CUI Gt! tee!! 
This was the significant direction which provided 
necessary justification for the use of Qiyas. So Oiyas, 
based on the spirit of the Qur’an and Hadith, is an 
authentic law. <i! Us el: says: 


was (sly St i Uy me OY pO lg! Yi UL 
4 aul Sas yt ili”? pp, 183-84, 


. 


BS SS at ON 93) 32 FO Ate Way C3 pS 


4g mriophet replied : 
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Ste Ae hye Sole el io! HI i Us, 


There are two strong reasons for making use of > 
analogy : (1) the growing needs of the society; (2) 
the expansion of the Islamic territory. The law 
which, during the lifetime of the Prophet, governed 
the simple Arab society was now by the above 
reasons called upon tog overn the sophisticated and 
progressive peoples of the vast Muslim Empire. Imam 
Abu Hanifah and the Iraqi school were especially 
inclined to the use of individual reasoning in matters | 
of law. They developed the Muslim law to a great | 
extent. Mr Abdur Rahim says : 

‘‘The function of analogy is to extend the law of the text 
to cases not falling within the purview of its terms. The writers 
on jurisprudence do hot admit that extension of law by process 
of analogy amounts to establishing a rule of law. On the other 
hand, their theory is that analogy merely helps us to discover 
the law and not to establish a new law. By application of ana- 
logy the law embodied in a text may be widened generally.”*& 

The Holy Prophet himself relied on analogy in 
deciding questions of law. For example, a man 
whose father, a man of means, had died without 

performing Hajj, asked him if it was proper that it 
should be performed on behalf of his deceased father 
(Ut eg) for the benefit of his soul. The Holy 
“Tell me, what would you do if 


5. Shah Waliyullah, ‘iJ! 4! doea,’? pp. 269-70. 
| 6. ee Reine pies of Muhammadan Jurisprudence, pp. 138-39, 
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your father had left debts unpaid.’’ The Holy Prophet 
applied analogy of a debt to show that an undis. 
charged religious obligation should be performed h\ 
the heirs of the deceased. In this hadith he pointec 
out that +! «> and 4! «> are payable. Here, - 
(debt or obligation) is an effective cause. 

The Companions of the Prophet also employed 
Qiyas for the deduction of law. For instance, the 
punishment of a drunkard is not provided in the 
Qur’an. ‘Umar, the second Caliph, on the consul. 
tation of ‘Ali, fixed eight stripes to a drunkard. 
The analogy is based on the sentence of slander (—.: 
which is provided in the Qur’an: 

CS pebgtle lags dal Wyte oJ EF Cuard! Oy ae” ’ 
(4 : 24) 0 simi!) oe Sol 5 fal soles ag Iba 
she 6h 98! oF Oslyse IAT Y SD coe 5 (U3) LY oo: 7 
5B) 232 (80) col 3 95) at! 95 KY nd (Cp dope? - 
~ (BH be S Ol uw We oi bSebiigiens lalla’ ol 33 
Bulb (WF eg el oy Ne ees we Ew el) Sy) 2». 
oe 
Here “jl/at is slander (45), the reason being that « 
person whose mind is clouded with intoxication ha: 
no control over his tongue. 

If we analyse the application of Qiyas by the fou: 
Sunni schools, we can find that the Hanafi schoo! 
accepts it in toto being the founder and the first ex- 
ponent of it. Imam Malik and Imam Shafi‘i used it 
sparingly. Imam Ahmad b. Hanbal denounced it, ex- 
cept in very exceptional cases. Mr Ahmad Hasan 
says : “The word Qiyas itself rarely occursin Medinese 


therefore it is fallible. It soon acquired in polemics 


cularly when it was opposed to the Prophet. Ibn 
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circles unlike the Iraqis in their reasoning.’’’? The 
Traqis, popularly called 21,)! (yl, decided a lot of 
cases on the basis of Qiyas. They preferred Qiyas 
based on Ol to ©!5_~< or a weak tradition. Con- 
versely, the Medinese preferred even a 21% i over 
ws. They uSed it in rare cases. 


Criticism of the Orientalists on Qiyas 


There remained a violent conflict between the 
Supporters of Hadith and the champions of Ra’y. 
Some critics think that Qiyas is against the spirit of 
Islamic law. They ate mistaken because a Qiyas 
which is based on the Qur’an or Hadith cannot be © 
‘opposed to the spirit of Islamic law. Imam Abn | 
Hanifah had laid down that if the findings of his 
school were contrary to the word and spirit of the 
Qur’an or any authoritative hadith of the Pre ee St, 
such findings carried fro weight. It isa fact & that an | 
analogical deduction being based On human reason | 
is liable to err. The law based on the ey of the 
Qur’an or Hadith or-consensus of opinion is consider- 
ed to be more authoritative than human reason. 

Mr Goldziher believes that '‘Ra’y means originally 
“sound opinion” as opposed to an arbitrary and 
irresponsible decision. But since it is purely human, 


the derogatory meahing of arbitrary opinion parti- 


Mugaffa fully discussed the position of Ra’y in 
7, Op cit., p. 138. 
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IsJamic jurisprudence. According to him, a Caliph 


cannot interfere with the major duties of religion. A 


wrongful order coming from him must not be obey- 


ed. But he can give binding orders on all matters in- 


cluding civil and military administration on which 
there is no precedent (.3!) based on the Qur’an and 
Sunnah. Again, he undervalues Ra’y and suggests that 
the Caliph should regulate it. He presents a pro- 
cedure of function and limitation of Qiyas and use 
of Ra’y and Istihsan by which undesirable conse- 
quence of strict reasoning can be avoided. 

Professor Schacht believes that Qiyas has been 
derived from Jewish exegetical term “‘hiqqish’’ in; 
heqgesh, from the Aramaic root ngsh, meaning, ‘‘to beat 
together’. Further, he remarks that “this is used: 
(a) of the juxtaposition of two subjects in the Bible. 
showing that they are to be treated in the same 
manner ; (5) of the activity of the interpreter who 
makes the comparison by the text; (c) of a con- 
clusion by analogy, based on the occurrence of an 
essential common feature in the original and in the 
parallel case. The third meaning, he adds, in which 
Hellel uses the term (Palestinian Talmud 6, fol. 33 « 
14), is identical with that of Qiyas.’’® 

This view is misleading for the following reasons 
Firstly, philology helps us to discover the origi 
and sources of the institutions of jurisprudence. Bu' 
at the same time this science has its limitations also. 
The comparative study of different languages and 


8, Abdur Rahim, op. cit., p. 99, 
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cultures shows that there is a large number of such 
common terms and institutions in those languages 
and culture. Mr Schacht emphasises the philological 
evidence. His contention is that Hebrew hiqqish had 
a meaning of Qiyas in the Islamic law. This view is 
not acceptable, because there is no direct evidence on 
this point thatit was actually borrowed by the Mus- 
lims from Hebrew. In this discourse he miserably failed 
to prove the provenance of the foreign term. As both 
the languages, i.e. Arabic and Hebrew, belong to the 
same family, so their root was apparently common. 

Secondly, the new manifestations of human ac 
tivities and behaviour necessitate the principles and 
institution. Every nation discovers its own principles 
and institutions according to its manners and socio- 
economic need. It is, therefore, absurd to say that 
Islamic law is indebted to Hebrew in this respect. 
Muslim jurists vehemently deny that the principle 
of Viyas was borrowed from foreign civilisation. It is” 
obvious that the principles crop up from the socio- 
logical needs of the community. It was due to the 
growth of society, the expansion of the Muslim 
territory and the new cases of peculiar nature that 
the principle of Qiyas was discovered. Mr Ahmad 
Hasan says: 

*‘The doctrine of O/yas must have come into existence as a 
result of social necessity, although it acquired a theoretical 
basis later on. Hence, there is no question of borrowing it from 
anywnere. It is, in fact; a developed form of Ra’y that already 


existed from the very beginning.’’? 
9, Op. cit., p. 136. 
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» G and 4+-< are synonymous terms. A + receive; 
a reward even if the decision arrived at by himis 
wrong, while it was right he received double the re. 
ward (hadith). 

This idea is depicted in the following verses o| 
‘Allamah Iqbal: 
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Ratio Decidendi and Qiyas 


The maxim ratio decidendi may be defined a: 
“the ground of a judicial decision’. The genera! 
Teason or principles of a judicial decision, as ab- 
stracted from afly peculiarities of the case, are com- 
monly styled, by writers on jurisprudence, the ratio 
decidéendi.*” Hence it means the reason of a decision 
Any reason which becomes the basis of decision is 
called ratio decidendi. Suppose there are more than 


‘one poinions from which we-choose one of the mos 


appropriate and to the point Opinion for basing our 
judgment on it. This chosen legal opinion is called 
ratio decidendi. So it may be termed as the basis of 
a decision in a piven case. Other observations wil! be 
obiter dicta. In other words, ratio decidendi may be 
the findings of the case on which a judgment and 
decree are based. 

Ratio decidendi is, in fact, a foundation or a roo! 
of a decision. Without its existence the whole super- 


10. Austin, On Jurisprudence, p. 648. 
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structure will fall. Qiyas, on the other hand, is a | 
regular source of Muslim law. In the absence of Nas 

it comes into action. It is actually a developed or a 

scientific form of Ra’y. 

In the absence of a provision of Qiyas it would 
be difficult to decide cases of varied nature in a 
modern society. When the problems of a society be- 
come complex and sophisticated, the analogical de- 
duction renders very useful service. It enhances the 
individual reasoning for solving the new cases of 
peculiar nature. The extension of law by Qiyas does 
not amount to a new law; it only helps us to dis- : 
cover the law. 

There is, however, a slight affinity between ratio 
decidendi and Qiyas. In case there are several ana- 
logical deductions, a judge may choose the most 
appropriate one and base his decision on it. For the 
sake of guidance while considering several conflict- 
ing analogical deductions the following tests ar 
be accepted : 

(1) A deduction based on a cause having 
stronger legal authority is to be preferred. 

(2) If one effective cause is more acted upon in 
law than another, a deduction founded on 
the former is to be preferred. 

(3) If one effective cause is found in a larger 
number of texts than another, the former is 
considered of greater legal force than the 
latter. 

(4) If an effective cause is of such a character 
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that, when it is absent, the rule of law which 
it gave rise to 1s negatived, it is to be preferre, 
to one with respect to which this test does no; 
hold good.* 


11. Abdur Rahim, op. cit., p. 157. 


Chapter 18 


~ COMPARISON BETWEEN THE PROCESS 
OF ISTIHSAN AND SCIENTIFIC 
METHODOLOGY 


Istihsan means preferring or considering a thing 
good. This. is to give preference to one Qiyas over 
the other Qiyas. ‘Where a rule of law attained by 
analogy is either in conflict with Jjma‘ or is likely to 
cause hardship and inconvenience, the Hanafi jurist 
would refuse to follow that and instead give pre- 
ference to a rule which in his opinion would better 
advance the welfare of man and the interest Of 
justice. This doctrine is chiefly resorted to in those 
cases which arise out of the complex conditions of a 
growing society when a strict adherence to 
would fail to meet the wants of the people.* Imam 
Abu Hanifah recognised it and translated it as 
juristic preference. It aimed at removal of ee cre- 
pancies and inequities in law. In fact, this is a_ 
ef expediency. On the other hand, science may b 
defined as a knowledge which is reduced to a system. 
Scientific methodology means the science of method, 
a treatise or dissertation on method, asystematic alase 
sification. The scientist tries to describe what is and 
objective test may be used to discover the accuracy 
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1, Abdur Rahim, The Principles of Mukhammadan Jurisprudence, p. 166, 
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of the description, but ZJstihsan must prescribe what 
ought to be. ‘Urf (4+), for example, is more accept- 
able to people than the decision of Jjma‘. Under 
Istihsan, custom would be given preference because 
it is more suited and acceptable to a society. The 
jurist has to examine carefully whether a particular 
law suits the people or not. Mr Ahmad Hasan says : 

‘“*A lawyer is sometimes forced to depart from a binding 
rule for a certain serious consideration. It depends, indeed, on 
one’s legal acumen to distinguish where a rule is applicable 
and where it should be abandoned.’’ 


Scientific methodology is a description now re- 
served for the procedure by which we gain know- 
ledge in empirical studies such as physics, chemistry 
and physiology. At one time the word “‘science’’ was 
applied to all systematic studies or organised bodies 
of knowledge including mathematics and theology.’ 
We live in a scientific age in which several special 
and more complicated methods of research are being 
used. For this purpose the scientists are bound to 
specialise themselves in techniques. With the know- 
ledge of techniques they promote observation and 
theory both. Needless to’ say that in a scientific 
methodology a scientist is free to modify any theories 
which he finds inaccurate. He will invariably adhere 
to scientific truth. There will be no assumption in 


any respect whatsoever. But /stihsan creates flexibility 
in law. It keeps the law fresh and uptodate. It pro- 


2. The Early Development of Islamic Jurisprudence, p. 145. 
3, Encyclopaedia Britannica, XX, 126. 


- it. The harmony in the activities and operation of 


Jaw by which men could order their conduct. The law 1s wiser 
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tects the people from the harshness and strictness of 
law. A jurist will adopt that course which is fair, 
just and equitable. So we can safely say that the 
scientific method is rigid as compared with Jstihsan. 
The arbitrariness. and conjectures have no room in 


the universe is present in this method. 
The scientific method is too formal. According to 
Bacon, it is the business of the scientist to discover 
the “‘forms’’ of phenomena, but in his usage this 
word “‘form’’ means what would now be called 
necessary and sufficient condition.‘ Jstihsan, on tht 
other hand, discards rigidity in law. It protec 'S 
people against the rigour of law. Some impor 
branches of Muslim law have their origin in it, s 
as the contract of Istithna’ and Salam. In case there 
is a conflict between Qiyas and Istihsan, the 1 latter 
will prevail because /stihsan is a panacea to the com- 
plication or inconvenience which is often faced 
while deducing law. 
The Meaning of Rigidity and Flexibility. Rigidity 
presupposes that law is fixed to be administered by 
the court. It provides uniformity which is desirable 
in a modern society. It is a protection against arbic- 
rary, biased and dishonest deductions. Moreover, it 
serves to protect the administration of justice from 
the errors of individual judgments. Mr Paton says: - 


‘Modern business would be difficult without fixed rules of 


ich 


4, Ibid. 
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than the individual view of one man.’’5 


In courts of law justice demands some certainty 
in law because it will check the scope of arbitrari- 
ness and bias. Rigidity emphasises formality. 

There are some defects of a rigid law. As it is 
Tigid, so it is likely to lead to injustice unless some 
discretion is given to the judges. It becomes conser- 
yative also. It cannot be changed with the changing 
time. 

Flexibility means the discretion. It is commonly 
used in two senses : (1) sometimes it means a power 
to depart from rules ; (2) sometimes it means a power 
of choice within fixed limits set up by law. In a bai! 
matter, for example, it is the discretion of a magis- 
trate either to release the accused on bail or not. 
Too much rigidity will lead to unhealthy results. 
With the growth of modern society a reasonable 


~ elasticity in law is necessary to decide the cases. 


We apply these principles to Muslim law. So far 
as its fundamental! principles are concerned, Islamic 
law is final, hence rigid. As regards its application i! 
can be extended to the reasoning of Qjyas in the 
light of the Qur’an and Sunnah. Hence viewing it 
from this aspect of application it is flexible. 

Mr Sobhi Mahmassani says : 
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5. A Textbook of Jurisprudence, p. 200. 
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= US) OSE Cul YOST Ghd U Al OSB D qn. 
Rigidity and flexibility must go hand in hand. 
Islamic law is never detrimental to the progress of a 
society. It copes with the socio-economic changes OF 
the time. In order to maintain its adaptability to the 
changing time, the Companions and the Muslim doe 
tors, while interpreting the true intention and object 
of law, deduced it by juristic equity. Islamic Shari‘al 
is based on the principle of convenience, equity and 
public good. It is absolutely wrong to hold, like some 
Orientalists, that Islamic law is rigid and static, so it 
lacks the capacity to keep pace with the ever- ~ 
changing conditions of society. In fact, their opinion _ 
is capricious and based on a biased view. They are 
accustomed to destructive criticism. Actually its 
main causes are the lack of their knowledge with 
respect to the sources of Islamic law and under- 
standing of its true intention. 
As stated above, Islam does not allow the viola- 
tion of the principles, but there may be a change in 


6. 6 aul cons jy 4id5,”” pp. 31-32. 
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details (oks,). There is, however, an exception to 

this rule in this respect that according to jurists the 

opposition to .*s<i is valid during the time of neces- 

sity because a dire necessity validates even a pro- 

| hibited thing. If, for instance, a person is dying of 

| starvation, he is permitted by Islamic law to save his 

life by making use of even -|l.> things. The elasticity 

and flexibility can be frequently noticed in the prac- 

tice of Oiyas and especially in Jstihsan. By virtue of 

these two doctrines Islamic law can be applied ina 

befitting manner in all the circumstances in every 
age. - 

— Islamic law was flexible from its very beginning, 
There were different laws on a given problem. It was 
due to this reason that the Prophet gave instructions 
of a general nature or by validating two diverse 
actions in the same case. This was necessary for the 


the laws were rigid, static and specific for every case, 
then the scope of Jjtihad or employment of human 
| reason would have been minimised. It sometimes so 
| happened that during the time of the Holy Prophet 
| two persons had different interpretations in the 
same situation. For example, the Holy Prophet sent 
I some of his Companions for the battle with , | 
| and asked them to offer their ‘asr (-+) prayer al 
| their destination. But it so happened that the time 
of the prayer came on the way. Some of the Com- 
panions offered ‘asr prayer on the way arguing that 
the Holy Prophet did not mean to postpone the 


development of law by means of human reason. If 
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pra yer. The other group of the Companions offered 
_ their ‘asr prayer in the territory of the enemy at 
 ‘ight-fall under the order of the Holy Prophet. 
_ After the battle, this incident was reported to the 
: a. but he kept silence meaning thereby that 
both the groups were right. From the above example") 
a Gt is clear that while framing law the Holy Prophet 
"considered the spirit and not the form of an action. 
T! 1€ Main object in the above example is the obedi- 
ence to God. It is the intention which matters 
~ (6% JeY!I—Bukhari). The corollary is that diffe 
_ €mce may occur in the form of obedience due 
lifferent interpretations. In this way the differeng 
a arose in the law among the jurists. 
_ After the death of the Holy Prophet the C 
i eo used to decide cases either according to 
law laid down by the Prophet or what they un¢ 
stood from the Qur’an and Sunnah. The main ca 
of difference of opinion among the Conipanional 
_ due to the interpretation of the Qur’an. There : a 
} some non-explicit or ambiguous (©4,4~) injunctions 
: of the Holy Qur’an which can either be explained ” 
by Hadith of the Prophet or on the basis of the © 
opinion of the jurists. As the ahadith were diverse, 
so the difference was certain. This difference can also 
be noted in the case of Hadith. Sometimes there are 
contradictory ahadith. Some Companions followed 
one Hadith and some followed the other. 
Another reason for the difference among the 
learned is’ the exercise of their personal opinions. 
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The result was that divergent opinions were given 
on the same case at the same time. In order to 
remove this defect the institution of /jma‘ was intro- 
duced. So from the above discussion it follows that 
from the early days of Islam there was a sufficient 
scope for the difference of opinion among the jurists 
which implies the flexibility of the Islamic law. 


Criticism of the View of the Orientalists that the 
First Caliphs had to Violate the Qur’an 
and the Sunnah 


It is fallacious to think that any Muslim, not to 
talk of the first Caliphs, could violate the principles 
of the Qur’an and Sunnah. Sh. Ahmad Muhammad 
Shakir says : 

FS nel oy 0 ee ee yal S oe ONS SI Y” 
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They were admittedly the Rightly-Guided Caliphs 
(ttl, 2 Ws), They loved the Qur’an and Sunnul) o! 
the Prophet to the core of their heart. They inyari- 
ably followed the footprints of the Prophet. D: 
Shaikh Mustafa Hasan Saba‘i says : 

SS te rl ne whee ales jal je Se L lel 5 
we Oe St SI 559 yy ret eH ON SN ST si oy, 


ee DP NE See Syl Syl py y9b yl od gi GIL C 


7. eu Gg ALI! pUai’’ (Egypt, 1352) p, 90, 
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" That is why the Holy Prophet directed the Mus- 
lims to get inspiration from the Companions. The 
following ahadith are very important in this respect : 
(ae - sytcal S45) etl pe uleel (1) 
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Due to their Divine origin no change or }¥ 
tion is possible in the injunctions of the Qur’an’ 
Sunnah, There can’t be any novel interpretation ™ 
the explicit verses (o{+), In case of the non-explicit 
verses (oli), different interpretations may be ex- 
pected. But this construction must be in line with 
the Sunnah of the Prophet. 

During the lifetime of the Prophet there was no 
difficulty in the decision of the cases. There are some 
verses in the Qur’an in which one of his duties as a 
judge is stated : 

ail SI) le ell any wd Gl CLO! KI W5i Ut (1) 
- (105 ; 4) 


8. Fs Pere crane 14 P- 38. 
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[Lo ! We reveal upto thee the Scripture with the truth, that 
thou mayst judge between mankind by that which Allah 


sheweth.] 
went Se Y Solis oS gp adsl kk cel Gs (2 
= (15 : 42’ 
[But say : I believe in whatever Scripture Allah hath sent 
down, and I am commanded to do justice among you.] 
_ rts! oud) w g.0} 35 au! Sl | 4c> 13\ Cnr ge)! aro OK >| (3) 
= (SI 2 24) Geb! 5 nr I) gt 
[The saying of (all true) believers when they appea! unto 
Allah and His Messenger to jadge between them is only that 
they say : We hear and we obey.] 


ented aly Sent M5 ail D5 GM ISLS pee) JS 15! 5 (4) 

- (41 7 4) 1d go Ks UO s+, 

[And when it is said unto them: Come unto that which 

Allah hath revealed and unto the messenger, then seest the 

hypocrites turn from thee with aversion.] 

fede Ye eit pet [SSK Se Ope FQ) 9 W (5 

- (65 : 4) ne) Vgaded 9 eed KL 4. cwill | 

[But say, by the Lord, they will not believe (in truth) unt 

they make thee judge of what is in dispute between them and 


find within themselves no dislike of that which thou decid 
and submit with full submission.] 


After the Prophet’s death the situation became 
complicated. There were two basis of decision fo! 
the Companions, i.e. the Qur’an and the Sunnah. 
Ra’y was also the legal method to trace out which 
of the verses of the Holy Qur’an was applicable to a 
given case and which was not. But the same method 
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was not applicable in case of Hadith. Its main reason 
was whether that particular Aadith in authentic or 
not and what was. its significance. Mr Ahmad Hasan 
SayS . sro i}, ri 

in e presence of the Qur’anic verses and traditions 
on ace certain problem the employment of Ra’y could not be 
er reason for this is obvious. The Qur’anic verses 
and traditions are to be interpreted by the Muslims in order to 
bed x : finite whether a certain verse or tradition is applicable to 
a cert ‘in case or not. Interpretation and application, therefore, 
presuppose exercise of personal judgment. Hence, since the 
early days of Islam, there has been perpetual conflict between 
the letter and the spirit of law. Thus, it is not correct to say 
that Ra’y was exercised only in the absence of the Qur’anic 
verses or traditions on a problem.’’? 

_ Some scholars believe that this difference occurs 
in the absence of nass, but Imam Shafi‘i pleads that 
the difference of opinion is also present in those 
matters on which there are clear injunctions in the 
Qur’an and Sunnah. The cause of this difference of 
opinion is the interpretation of each jurist. 


Mr Sobhi Mahmassani says : 
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9. Op. cit., p. 118. 
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A cursory view of Jjtihad by the Companions 
shows that they exercised Ra’y even in the presence 
of the injunctions in the Qur’an and Sunnah. Its 
main reason is that one Companion chose one verse 
or tradition to meet the situation and the other picked 
up another. This method cannot be labelled as the 
violation of the Qur’an and Sunnah. We again quote 
Mr Sobhi Mahmassani. He says: 


WS 9S orp BIT ST oe geet veel gtcil4e ty me bas SF I” 

pba! Sl ns wy cn sil CRY gly Une Sy pe 9 elie Hp 

She Ue ee Sy 9 ge ee et ME SO) O! Opes 
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Due to the growth of society the.new problems 
appeared. The old customs changed. In order to 
cope with this situation the Caliphs softened the 
rigour of law. In the following lines we enumerate a 
few cases in which ‘Umar, the second Caliph, exer- 
cised his Ra’y although instructions on these points 
are very much there in the Qur’an and Sunnah. 


(1) It is obvious that ‘Umar abolished a share of 


alms and charity (ol, » 342) being given to certain 
Muslims or non-Muslims for “conciliation of their 
heart” (i545 4sJ!). Phe expenditure for alms is pro- 


10, Op, cit., pp. 248-49. 11, Ibid., p. 249. 
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Islam. He said to them in the following words : 


vided in this verse : ) 
Sad WS) 9 Ugde Galil! 9 crS Ladd 9 cl a OULell [cl 
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| - (60: 9) 
SS Urea ele 6 Ope tS Uy 2 Gyo a Ge gi CL] 

XZ Oph se ps8 Gye do Som F Opel gFOl 6 & Odhs 

S35 53) one oly J al pol we SU SLI SI 6 Ce BIT hj! 

[FfPejypee Gb s IgW al euw- aes agnye 


The. Holy Prophet distributed the alms among 
the chiefs of the Arabs and the new Muslims to con- 
sole them so that they might remain. steadfast in 
their faith. In spite of the explicit verse of the 
Qur'an, ‘Umar abolished this part of eas Ws. He 

fgued that the Prophet did it for the promotion of 


~ a 


wats lke _. Jel Oe alg ute dil be al puny nding ys”? 
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Its conclusion is that when Islam became power- 
ful, the conditions had changed altogether. LD 
(2), In Islamic law the punishment for a thief is | 
the cutting of his hands. This, punishment is provided | 
in. the. Qur’an.and Sunnah. | 

= (38 2 5) bul Lynbis Lh 5 GLdl s 


12. Ibid., pp, 252-53: 
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Keeping in view the basic needs of the people 
and their struggle for life, ‘Umar suspended this 
punishment during the days of famine. This is the 
Ijma‘ of the jurists also. In this case it seems that 
‘Umar contravened the provision of the Qur’an. But 
it does not go without saying that the Qur’an does 


not go into detail with respect to the cutting of 


hands. This is for Sunnah or Ra’y to decide where to 
amputate the hand and where not. 

(3) According to the majority of the jurists, the 
punishment of an unmarried adulterer is one hun- 
dred stripes and externment for one year. The extern- 
ment is proved by 55 <24+.% In spite of an explicit 
verse it is reported of ‘Umar that when he banished 
ul ¢ wet) he colluded with the Romans. At that time 
the Caliph argued : 


re lain ww £! N 


[-F 95 wi 54 re PS oS eS das So! 
His decision was based on the sound reason that in 
such circumstances the externed Muslims would 
coJlude with the non-Muslims. 
Besides these examples there are some other cases 
of the same nature decided by ‘Umar. Apparently. 


it appears that he departed from the ass, but actual- 
ly this is not the case. In doing so he strictly adher- 


12. «(1b 9 Yi fi VII, 73. 
13, ES 5h) CaN) aed pent a5 ot IV, 217. 
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"ed to the spirit and intention (:!,- » =) of the in- / | 


‘otherwise it does not cover the whole cases of natt 


fact, provided relief in cases of hardships or ca 


junction based on his Ra’y. Though the principle of 
Istihsan was not in vogue during that period, yet 
these are. clear instances of Istihsan. Mr Ahmad 
Hasan says : : 
_ “The circumstances in which ‘Umar had taken these de- 
cisions required deviation from an established rule on the) 
grounds of public interest or equity or for similar other 
reason.’’14 Le , 


Comparison of Istihsan with the British | 
Concept of Equity LS 


Equity in its broad sense means natural justice | 
or morality. It is based only on the natural justic 


justice. In its narrow sense the portion of law wh 
was not enforced by the common law was sup 
by the courts of chancery which administered.¢ 
It also means the body of rules formul 
administered by the courts of chancery. Eq 


where common law is unable to provide any remedy 
due to its rigidity or its cumbersome procedure. 
Equity can be conceived with common law because | 
it supplements those laws which are meant to meet © 
the defects and lacunas of common law. 
British equity does not always soften the rigour 
of law in all the cases as it claimed to administer 


14. Op. cit., p. 145. 
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_ Justice according'to the principles of law. The maxim 


goes that “‘Equity follows the law’’. 

Coming to the literal meaning of J/stihsan it may 
be termed as “‘preferring or considering a thing to 
be good’’. In the technical sense, if any law deduced 
by analogical deduction is inequitable, inconvenient 
and harsh, the Hanafijurist is at liberty to discard 
it and adopt ohne that is convenient and just. It is of 
the type of Qiyas and also termed as a Hidden Qiya: 
(2% ls). Gyj deol dpihree «515 defines [htihsan as : 


be» J SF pl oweb Sf weowmol S bee 
yoSem Sb le JUG we gt UES J sddl mye Olen! US 2: 
Meats ge ce 9 S lb lS gr dota Ide parts Cyl oy 5 
696 SE Hh ee pS SSI Sel pergal: a'e Yar Ge 
Si Be Ll eos! aS Fee 
In plain ‘words, it is to give preference to one 
Qiyas over the other. This term is used by the Hanaf 
doctors alone. +*} »! observed thus : 
Hn Cdr ce hg ye Olan! FS [ine 7 Sana »LI” 
tt B® gt a lS 9 Gad WL Ud 


In the case of English law the way in which equity 
developed side by side with the,common law, tc 
abate the rigour of law, /stihsan developed in Islamic 
law in the same’ manner to remedy Qiyas. Mr Abdur 


‘Rahim ‘says: 


1. “If we call analogical deductions the:cominon law of the 


15. Hebe Swi Dl, 


16, Ra’is Ahmad Ja‘fri, Tr , « Wise 93! el, ? DD. 


Muhammadans,, then juristic preference may be relatively 
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styled. their equity. It has largely. helped to develop the Hanafi 
system, the founder of which deserves the credit of having been 
the first to recognise that a strict adherence to analogy would 
deprive law of that elasticity and adaptability which dlone 
make it the handmaid of justice. ae 
In support of his argument, a Qur’anic verse may be 
quoted : 
- (90,: 16) Guo» Sash 4 al dl 

Imam Abu Hanifah and his disciples established 
a good reputation by deducing law in the formo 
Istihsan. There are several cases of complex natur 
which were decided by means of Istihsan by the 
Hanafi jurists. The same quality is found in the 
Ijtihad of Malikis. In order to redress the stricthess 
of Qiyas they not only adopted the method of 
Istihsan but also: widened its scope:thancHanafis. The 
Hanafi and =Maliki'schools made use'of this principle 
to promote public good in Islamic Shari‘ah and 
tried to. remove the hardship and inconvenience: The 
Qur’an says: | 


E(39-: 18) Arm l gnc (| ill OD granu cpa 
adalah a je SY Oy) 2] 


[- oy 
yas 2) pus NY WY gel an Pit) Wie a) 
usr £ Sily4>, we Pans dala Kyle GLI JS a ke aN 


17, Op. cit., p. 164, 
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= (78 3 22) co & Gl Gb pSle Jeu Ls 
S rp Hie 9 SIS Ob AF He 9 2 Ee il] 
See 
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The Holy Prophet says : 
, = (Syste!) 1s Ys 5,2 Y 
US Nee FT A! ow ge wi ysl tle Ge Gy ye 4] 
L- ects 
‘Abdullah b. Mas‘ud, a Companion, reported 
that : 
= (Sos) jus Bide gi Gee OL! ol) 
Fe ot S25 NS og 6 Comme A, Ol at 5) 


- 


The principle of Jstihsan is much older than the 
British concept of Equity. Its roots can be traced 
to the days of the Holy Prophet. For example, due 
to intense cold ‘Amr b. ‘As offered prayer with 
eed In I] ol5 655¢. When this matter was reported 
to the Prophet, he (rk w 4) quoted this Quranic 
text in support of his argument : 

= (195 22) et! Ni) Suk bya Ys 
[And be not cast by your hands to ruin.} 


— This is a clear instance of Istihsun. The main pur- 
pose of Istihsan is to remove inequity, hardship and 
inconvenience. It is based on public good and welfare. 
It is not an arbitrary opinion, but a method to take 
a right decision according to the circumstances of 2 


| 


given case. We illustrate it by an example of an Iraqi 
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Istihsan. If a ruler or Imam witnessés a man com- 
mitting a crime, he cannot punish the accused 
person on the basis of his personal knowledge unless 
valid evidence is adduced. This is on the basis of 
Istihsan—a hadith reported from Abu Bakr and 
‘Umar. Here in this case Qiyas demands his punish- 
ment of the personal evidence of the Jmam. It is ob- 
vious that the decision is reasonable. If it were so, 
then in the absence of legal evidence, the Jmam can 
punish any person on the basis of his personal 
knowledge on the pretext of a crime. Even rules of 
fundamental nature can be waived in special circum- 
stances for the sake of necessity. 
The British maxims of equity are remarkable and 
are the source of guidance in English law. We enu-) 
merate some of them as under: 
(1) Equity will not suffer a wrong to be withou 


a remedy. 

(2) He who comes to equity must.come with cleat 
hands. 

(3) Equity follows the law. 

(4) Equity is equality or equality is equity. 

(5) He who seeks equity must do equity. 

(6) Delay defeats equity. 

(7) Equity looks at intent rather form. 

(8) Equity acts in personam. 

(9) When there is equal equity then law shall 
prevail. 


18. Abmad Hasan, op, cit., p. 149. 


q 
| 
| 


| 
| 
| 
| 
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- (10): When the equities:are equal, the first in time 
shall prevail: 

Equity cannot overrule the law. Here law means 
the statutory law. Common law is different from the 
\ statutory law, because it consists of legal practices, 
1 ~ traditions and the customs of the courts. In. /stihsan 
we prefer the equitable aspect of law; whereas equity 
is invoked in the absence of law. It is often remark- 
ed that equity is in your favour but law is against 
you. A plaintiff, for example, files a suit which is 
under-valued and without verification. According to 
law, the judge’may reject the plaint, but under equity 

__ the plaintiff may be allowed:to:make amendment. 


Chapter 19 


eT IONS FOR THE VALIDITY 
OF CUSTOM 


A custom may be held valid if it conforms to the 

following requirements: » { 
(1) A custom must be generally prevalent in the 

country. at large. 


1 jot YS Sl sl 
[= 54 520 gl gy Be og PE oe Bg ee clay 05] 
It must not be a mere local usage. For instangg 
in Syria there is.a general custom that at the time % 
marriage two-third of the dower is always fixedis 7 
prompt dower (jens) and one-third is always fixe 
deferred dower (J-s-.-) which is payable om dive 
or death of the husband.” The practice of a few 
sons will not, however, be. recognised. Although i 
Anglo- -Muhammadan law, as it prevailed in India," 2 
special custom of a tribe had the force of law. The 
custom of a particular locality cannot acquire the 
force of law. 
(2) A custom must be continuous, Its occasional 
practice is not valid. It is written in 5 ots& of “ol! 
Pal 9” and Majalla: a 


1, Majallah, Clause 42. 
3. Ibid,, p. 41, 


2. Ibn Nujaim, p. 37, 
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— le gf OS bs! [31 Sol! p<) [I 
pe 53) 54 Gy Santl peed Gebne ge Fay ee clay a3] 


| # 
[— 5 Oe 4H 


For instance, if price is not fixed in a certain bar- 
gain, it will be paid according to the currency in 
vogue in that country.‘ So a custom must be shown 
to have existed and adopted continuously. Any inter- 
ruption within legal memory defeats it. 

(3) A custom may not be ancient but must be in 
general practice. It is not necessarily immemorially 
old. Custom, therefore, is more flexible than is some- 
times supposed. The test of immemorial observance 
which English law now applies to specia! custom is a 
mark of modern and not primitive law.’ Hence it is 
not the antiquity but general observance which 
matters. 

(4) Custom is territorial. The custom o! one 
country cannot affect the law of another country. 

(5) Custom has authority only so long as it prevails 

so the custom of one age has no force in another 
age.° 
(6) Custom must not be opposed to a clear text of 


the Qur’an or of an authentic hadith. Sunnis, how- 
ever, agree that custom is a grade superior to (iyas. 
A transaction, for example, under custom is legally 
operative even if it is against analogy. That is why 


4. Hidayah, III, 18. 
5. G,W. Paton, A Textbook of Jurisprudence, pp 164-65. 
6. ** hese! 5 5,7” III, 408-09. 
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Hanafi jurists include custom as a source of law 
under the principle of Jstihsan. +5 »:! says: 
Dee Sh sh gg i HE EF yal ope IIS ow “PE Ge? >’ 
ale hp lle wy Fe a 
Mee IK of yore B ple yal Jul 6 O55) 
For instance, the Holy Prophet forbade to sell an 
article which is non-existent. But there is an old cus- 
tom that the people used to make a contract for 
securing a thing. So it will be an exception to a 
general law. 
(7) A custom prevalent at the time of a tran 
action will be considered authentic and no 
which comes afterwards.’ | 
(8) If one of the parties fixes such a conc 
which is against custom, then the custo n Wi 
effective because custom is a supplemes n 
dition (+ ++) which disappears in the pres 
an explicit condition (4, a). | 
) it is written in “fale”? : 
Ym lpia! poi ies oo) ISI dee OSS Kl Sell 
fe e5 Boge me Ke eS Come Tg YI anD ele] 
[-~-H Voke 


According to this principle, custom is not effec- 
tive in the presence of .s~* vai, because it is more 
authentic and reliable than custom. In case a nass is 
based on general custom (-& ¢!4)), then in the opinion 

7 “ace yi,” p. 562. 

§. Suyufi, « plist s ols!” p. 68 ; Ibn Nujaim, p. 40. 

9 cle, os p 324, 


—_ 


» 


136 Islamic Jurisprudence [Pt] 
aos v3 4 os bs! Is! sold! a 


pe jy 3! sy Gy Sant syed ude ge Fgy rte cl, 1.5} 


For instance, if price is not fixed in a certajn p,,. 
gain, it will be paid according to the currency jp 
vogue in that country.‘ So a custom must be shown 
to have existed and adopted continuously. Any inter. 


ruption within legal memory defeats it. 
(3) A custom may not be ancient but must be in 


general practice. It is not necessarily immemoriall; 
old. Custom, therefore, is more flexible than is some- 
times supposed. The test of immemorial observance 
which English law now applies to special! custom is a 
mark of modern and not primitive law.* Hence it is 
not the antiquity but general observance which 
matters. 

(4) Custom is territorial. The custom of one 
country cannot affect the law of another country. 

(5) Custom has authority only so long as it prevails 
so the custom of one age has no force in another 


age.° 


17 


legally 


A transaction, for example, under custom 1s leg 


operative even if it is against analogy. That !s why 


4. Hidayah, III, 18. 
5. G.W. Paton, A Textbook of Jurisprudence, pp 164-65. 


6. ** soca! 5,7” III, 408-09, 


(6) Custom must not be opposed to a clear text ol 
the Qur’an or of an authentic hadith. Sunnis, how- 


ever, agree that custom is a grade superior to (Viyas. 
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Hanafi jurists include custom as a source of law 
under the principle of Jstihsan. +45 »! says: 
Dee Sl 5 5g WHE SF yal oe IS Ge “ple Gs’ —~” 
Spe pipet S ol lle KY Fab bs 5 Si SG ow 
MO (Ke oy} porate F ple ya ul FT) 
For instance, the Holy Prophet forbade to sell an 
article which is non-existent. But there is an old cus- 
tom that the people used to make a contract for 
securing a thing. So it will be an exception to a 
general law. 
(7) A custom * iclent at the time of a tran 
action will be considered authentic and not) thé 
which comes afterwards.*® 
(8) If one of the parties fixes such a condi or 
which is against custom, then the custom will not! 
effective because custom is a supplementary cc 
dition (&« .5++) which disappears in the presence 
an explicit condition (45+ ~>). om 
(9) It is written in fae 
9 lpi! ai We oo 13) doe 5 Kl Sl 
ar Core ee etre ar, ree Ol eae Syl cls) pe] 
De Ga ee 
According to this principle, custom is not effec- 
tive in the presence of .¢,* V2), because it is more 
authentic and reliable than custom. In case a nass is 
based on general custom (¢& -!5)), then in the opinion 


7 ae Pees yy,” Pp. 562. 
g. Suyufi, ** Sas! 4 ols,’ p. 68 ; Ibn Nujaim, p. 40. 


9, aloes,” Pp 324. 
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of Imam Yusuf custom will be given preference. 

(10) Custom must be reasonable. Mr Sobhi 
Mahmassani says : 
cor 6 a4 ets N25) So weds SLE clay Te Sys 2” 

R06 94 GS AIG S ot wle aby & obo S95 yl oy SE os 

It is unreasonable if it is repugnant to statutory 
law. Moreover, it is unreasonable in this sense also 
if it benefits one person to the detriment of all 
others: It should be noted here that the time to 
decide reasonableness of a custom is the time of its 
origin. 

(11) A custom must have a peaceful enjoyment. 
There must be no violence in its.observance. 

(12) A custom must not be exercised by conceal- 
ment nor by licence. A secret custom can have no 
existence. Hence no force in law. Again, a custom 
based; on licence: depends upon the will of the 
grantor and has no public observance. 


Custypm and Sunnah 


‘Unf (+4). and ‘Adah, (ss\«) are synonymous terms. 


ef o'! defines it thus : 
ebbiiacs Apt! sy, Sl peel oe stl G A be Ou 


1] 


— © hero 


S955 phe Sh g> oy Obes 09 L 0459) I> & cls) 


PMCs yoke. 0s. 


In the same way custom is called 45 solu! 


10 aul Ss ys Aili,” p. 303. 11. Suyuti, op, cit,, p. 37, 
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[ee dee oF thes ely]: 
Mr Sobhi Mahmassani says : 
sine cy om watt ped See deo Sel ol eel & Ge” 
ole me st Ophad Ble Spel elel w ysl 
COU ge] Ge atlas ggs Lie Oyl inl al L, Se 55 re 
a [a fe! Soi SF las 03 a gel SS3i 5 Slo. ele 
In the pre-Arab society old- customs were the 
basis of their civilisation. With the advent of Islam 
the entire Islamic law was based on Divine reve- 
lation and the importance of custom: (z).9)) subsided. 
_ According to Muslim scholars, custom is not a regu- 
lar source of law but somehow or other it affected 
the Islamic law. In. the absence of an explicit 
Imam: Malik holds the practice of the people 
Medina as Jjma‘ and the source of law. «):} »:! say 
PSS Slt ee blast Spel 9S Gye [Aim 9)!] ole pill 
unl ea oy 2 Ca pl F blade ysl Lei BH 
od a GS) oA F 24 do a Ge - LS ee 
se Kae LS" sles Flee Sud ur S50 Sey Ri, 
So far as Sunnah is concerned, this term was also 
in vogue in pre-Islamic days.. The Arabs used it 
for old customs and’an excellent conduct of their 
ancestors. It was also used for customary law or 
common law. They decided their cases by rules 
established by custom, +=) & 4.J, a famous Arab 


poet, says : 
Yokel 9 din pg Os 


12, Op. cit., p. 301. 


PSL cog) See pane. os 


13. **ptcm y,”’ p. 560. 
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[(He comes) from a tribe for whom their ancestors have left 
a normative behaviour; every people has a Sunnah and its origi- 
nators.] 
Similarly, it is reported in 6) ~»- that during the 
reign of ‘Umar, ~~ 5 said to the weavers : 


= pS gS 
[-5 ate Sy SU we € chy 9 peer LK] 
Custom and usages of the people of a country 
which were not repealed or condemned by Islam 
were deemed to have been sanctioned by God and 
the Prophet. Custom comes next to the Qur’an, 
Sunnah and Ijma‘. Some pre-Islamic customs which 
were not repealed were sanctioned by the silence 
(S38 cu) of the Holy Prophet. Dr Muhammad 
Hamidullah says, ‘‘under source No. 2, that what 
the Prophet tolerated among his Companions render- 
ed it valid and lawful. The very toleration (2) 
implies the recognition of custom, no matter old or 
new, as a source of law. As for late times the all- 
pervading maxims (4-9! J!) [everything that is not 
prohibited is permissible] and .~& GI [custom or 
rule of convention is decisive] leave not the slight- 
est doubt that custom and usage, with certain 
qualification, are lawful sources of rules of conduct 
for the Faithful.’’** 
Custom may claim authority from any Sunnah of 
the Holy Prophet in this manner that he did not ob- 
ject to any custom of usage which the Muslims 


14. The Muslim Conduct of State, p. 67. 


Di 
an 
Ai 
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_ practised and followed in his presence. It is thus a 
part of Sunnah ($33) <x). 

_ There is, however, no direct authority to act upon 
custom and usages (+) in the Holy Qur’an. But, 
according to some scholars, there is an indirect 
Qur’anic authority for the recognition of ~~. It is 
reported in Hidayah that ‘“‘As Allah has enjoined 
that the husband should either retain the wife 
according to well-recognised custom (Gs .Jl Siu!) or 
release her with grace (Ol.oYl ~ J) or the Qadi will 
release on his behalf.’!5 Here ‘Urf is recognised in 
marital behaviour. In this report S \~! means the pre- 
vailing practice. It may be equity. For more know- 
ledge the following cases may be studied: 

= At ASM pé ply ab’ Ya (PL D 1959 Lah.’ 
= oe HE ely pe ote (P L D 1952 Lah. I 


This is an historical fact that Islam did ne 
together abrogate the legal system prevalent 7 
Islamic days. Those customs which were not ¢ 
trary to the Qur’an and Hadith were retained am 
the cases were decided in the light of these customs 
having the force of law. “‘It would not be correct to 
suppose that Islam professed to repeal the entire © 
customary law of Arabia, and to replace it with a 
code of altogether new laws. The fact is, the ground- 
work of the Muhammadan legal system, like that of 
other legal systems, is to be found in the custom and 
usages of the people among whom it grew and 
15, Hidayah, V, 377. 


Piah 4 
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developed. Partnership, for example is lawful ‘be- 
cause the Prophet found people practising it and 
confirmed. them therein.** It ‘is;:therefore, obvious 
that the Islamic Shari‘ah recognised a number of 
pre-Islamic customs either expressly or impliedly. 
Islam, for instance; recognised it as a valid wedlock 
in which a‘man asks another person for the hand of 
his daughter and then marries ‘her ‘by ‘fixing a 
dower. 

The reason for the reception of custom'was due 
to the fact that since custom contains rules already 
generally accepted; so courts ‘find it convenient to 
adopt it as law instead of making some new rules 
which may-put them to trouble and cause hardship: 

Again, the adoption of custom.as law. provides 
a guarantee for its continuity in future. Moreover, it 
provides the material out of which the law can be 
framed. 

Islam generally adopted those customs which did 
not conflict with any rules of the Qur’an and Hadith. 
These customs become part and parcel of the Islamic 

law in the form of Jjma‘* or Istihsan. Mr Sobhi 


Mahmassani says: 


om Wel cpt ge ysl i ib 2k — yy 
Spalgn ee clay a9 Ne ee lhe eS Ste S deo yb 
SH de? clay se NH 2 Glen L sie ate 
etre Sl yah coban S Hl 69 S eked et by 9 
Soe cay Sl yl Oe Ue UW og gy DE & >! 


16. A. Rahim, The Principles of Muhammadan Jurisprudence, p. 1. 
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Custom and the Orientalists 


‘The Orientalists’ allegation is that the Muslim 
jur ists adopted the customs of the pre-Islamic period 
anc ave them the form of the Islamic law. They be- 
lieve that Islam ‘has. no legal system of its own. 
Moreover, they think that Imam Abu Hanifah and 
imam Malik adopted the customs. of Iraq and 
Medina respectively and termed them as Islamic 
Wigh. So far as these allegations are concerned, they 
are based on the lack of Qur’anic and Traditional 
stu dy. At is the result-of their capricious. and. biased 
et e towards Islamic law. The actual position is 
“What the pre-Islamic customs are helpful in under- 
sta 7 the Islamic law. The Holy Prophet did not. 
| disce rd the pre-Islamic customs altogether. Somegé 
them A are Tetained. Here the question arises why 
“ate retained. The reason is that in fact 
1S the Author of all laws. He is the law-giver fro 
_ the creation of this universe. He sent His command- 
ments (0 the people from time to time through His - 
_ Messengers. Actually, some of these customs are re- 
vealed. Once they were part and parcel of the pre- 
vious: es The conceptions of .j and |), for in- 
stance, were present before the dawn of the Islamic 
: aeiod - The Arabs were familiar with these terms. 


That is why the Qur’an says : 


custo Ir 


17. Op, cit., p. 299. 
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~ (275: 2) Vat) p> 9 eed! al ol 
[Allah permitteth trading and forbiddeth usury.] 


Mr Sobhi Mahmassani says: 
sje O55 3p coy POI LL Sate 9 OF 95 Ny WE OI >” 
eS tls) + ~) C97 L deel alle Sy 9 oe As ig sk § 
iG hel ce geal) ee eel 2465) Ore Bote S UF * e2 

186 OS ge Sy9 72 SE!> Ux G)k. 

The Holy Prophet adopted those customs only 
which were prevalent among the Arabs. Some of 
them attained the force of law through his tolera- 
tion or silence (6,% —~). | 

Mr Sobhi Mahmassani says : 
ge US) Shi gS Obl ee oy, Lope oe eH Cae”? 
Cpl op clale yey Gan 2 ples WT 9 le al Ue 6 
Cl sle 5 pyny 09 ugha UL Yb & Girls) pi E ark 

19 oy SS of ae F olls) Or~ 

The customs of other countries are distinct from 
the pre-Islamic customs. Moreover, the customs of 
the present time cannot become Islamic law. They 
can be Islamicised only. 

So keeping in view the above facts it is quite ob- 
vious that the objections of the Orientalists in this 
respect are baseless and have no evidentiary force. In 
fact, Islam has its own independent legal system. It 
is not indebted to pre-Islamic customs. 


18. Ibid, 19. Ibid, 
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Chapter I 
ROMAN LAW 


Salient Distinctive Features of the Islamic Law 
ai! and the Roman Law 


(a) S eee Distinctive Features of Islamic Law. | 
pee cut has enumerated the following 
atures of the Islamic Law: 

| i. yl pte. It means the absence of inconveni- 
ence ee Islamic law is based on the principle of 
removin Ir the hardships. God praises the Prophet 
Muha: mad (peace be upon him) in the following 


= 
Arad: — 
Wo Is: = ee 
vy be ; 
« 


0 ee - 


- 


-(J 187) ps SHEN» ad yo Moai cae 9 (wl) 
| 3 53 STON 465 Gish 55) cy) se yp 95s) OF 53h) 


ee ain, ‘He instructs the people to pray in these 
ds. air 


z oo Cowl de ee IST nol lide jot Vs Las (0) 
a Sy ~- (286 : 2) asl) 4 Gib Yl 
eS Se dee ST oy gal Py gly 2] 
4 Bele oS) be 
; hs 4 [- +2 4 | Lae 95 cot Sur gli wo yb 
It is Penocted: in Hadith that in response to this 
1. 66 Bb 6%”. 
147 
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prayer Allah says : 1s [T have done this work. 
~ (286 : 2) tueny Vi Cutd it U Y (-) 

gest ysl GL St ge FY Ke Gly one tbe 9 oS all] 


g. Iftar for a traveller, permission of ¢!,~ things in 
case of _ dire necessity and e-J for an ailing person, 
(2 Ds u4J&. In the Shari‘ah terminology the 
termes) means to allow and prohibit something. 
h 2 lone has the authority for it. God says: 


J Bly p53 PN 45 Ol bt! ge SLIT Lal Ul lb 


[- 54 
= (185 22) Sh SG a Vy peel oS a! 2 (2) 
j3! ec js yt (me AKG) gin aE gS ISLE al] 
[- cng pple Gylpto gle he f os (101 : 5) p45 OTH! d5y om ge 
~ (78:5 22) Ge oe gil i ote jer bes ()) oF yl a 


BS sen ss me SU Syd Qe! ! lly OK! 2] 
[- S u- RS) ey a iF (ow o>!) SFC ASST 8 € 3.3" 15 Js5 45L,} © 3.9) og Ce & 55/65 U SS gi Ce cos 


- (28: 4) Gre OLY Ge, ce ite OL I () a S ES ol © S Ab & EF seen BF sib 
y950S- gochey) caphalo CLapire er Titra cal G above verse God forbids the Muslims to 
gy i a a i we K out those things which are not declared as for- 
lie ie yn -_ Ge by Him. The philosophy of this pro- 
(625) D> oe She dard ail wt b (v) due to this reason that in doing so the 
[- WIS 5 GT ES inp pele wt oS IIS ail] ay be put to trouble if they are -declared 

There are some ahadith of the Prophet in connec. 


tion with ¢ I! p+, e.g. @) : For eradicating ills and vices of the 


(<5 jl) tno 5g lety, y, God did not send orders at once. He remoy- 
~ (oj) 4 der ote 


[- og WF bees Td ny pt QLT i591 Gola Phu Ou] 
The method of the Holy Prophet, reported 0 
Hadith, is as follows: 
= EV GR LL fo pet yet oy ot | 
Or! OF > 
PF le Ys EN OY ST os ogi 99 oe UT a ee ., See, i; Siete 
Est i lS oy KOSS hlel soul’ . ae ws pe aes) 
mo Jy! Bere om 2h 5 8 yal le & Gl Ss] 
it wy ee SbT oh ch oy Sel LS Osig2 Ol css 


dt ey titpare their inde for the laws in stages, 
Pt he example of wine and gambling may be 
God rectified the ills step by step by the 


| a llowi ving verses : 


In short, most of the rules are deduced from thi 
principle. Several facilities are availed through |! 
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6 Loftiness ($4 » e+s)). Islamic law is so digni- 
i¢d and magnificent that it is fit even for every ultra 
1c sdern society. Its dignity and loftiness is for ever. 

fan also Keep pace with the sophisticated social 
t-up. 

( @ “The science of Islamic jurisprudence,” 
al Anwar A. Qadri, ‘‘is considered as an 
cen system, vigorous and vital in nature and 
Ad el és. It has a methodology out of which solutions 
ne W problems of law in the light of changes in 
20p e’ s habits and modes of living can be drawn.’’? 
( (8) ete law “is based upon heavenly prin- | 
) and its institutions are sacred. The infringe- 
nto the moral rules of the system, as opposed to 
lar rules, includes unlawful conduct and is also 
in against religion and God.’’? 

() Islamic law has the quality of moderation. 

‘10 ) It embraces all the vatious departments of | 
m lan life. Besides, it is a complete scheme of life 
and an all-embracing social order—nothing super- 
S, nothing lacking.* | 
“a Another remarkable fact about the Shari‘ah — 
that itis an organic whole. Islam signifies the en- 
ire SC aeme of life and not any isolated part or parts 
“oS Salient Distinctive Features of Roman Law. In 
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Again, another verse of the Qur’an is revealed 

that : 
~ (43 : 4) dos PI 9 dl gba)! Vos ai Y lyn cpl Lal & 
[~ Be ee et LK ow SE Ft | ys 2] 

Lastly, its complete =<,» was declared in this 
verse : 
ce ety PYM 9 Gleis pally jdt KT Val cpl Gal b 
pM Sy Ol Oy, Kl Od SW oe OL Ju 
oe! gc 9 atl 5S ve aS teas 9 pod) 9 perl] g clestls 35) 

- (94-93 : 5) Ssezs ah uy 

gal enésct ysl lee yal Ce Te Ceol I Sly OK! 2] 
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x ji ys ob S ail jal 25 Bly Cslse yal (aso al eu 
[f Dla Ae) ju Ee bY Hl] - 45) jb 5% 

Other salient features given by e252 jsWlis “5: 
are as follows : 

(4) Perfection (JS ). It encompasses all principles, 
_ rules and conceptions which are needed to a perfect 
Shari‘ah. Moreover, it is free from the bondage of 
other legal systems. 

(5) Perpetuity (¢\s+). The Islamic law is for all 
times to come. The uP ge of Shariah do not require a Islamic Jurisprudence in the Modern World, p. 214. 
amendment or change in any set of circumstances. ‘G os. ibid. p. 36. 

They are established, permanent and suitable to all) D# Khurshid Ahmad, B4., The Islamic Law, p. 19. 
times and ages. M “5. Bia. p 7 
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the cultivation of law,’ says Lord Mackenzie, “the 
Romans carried off the palms from all the nations 
of antiquity.’”® 

The salient features of the Roman law may be 
enumerated thus: 

(1) The Romans have the credit of the first suc- 
cessful cultivation of law as.a science. 

(2) The Roman judicial system is favourable to 
the improvement of jurisprudence and to the forma- 
tion of equitable laws. Moreover, it is helpful in the 
study of historical jurisprudence. 

(3) By virtue of praetor’s edicts, the decision of 
the judges, the hard labour of lawyers, aided by the 
legislature, the general body of the Roman law was 
moulded into a system and state of perfection. 

(4) It has close affinity with the modern legal 
systems. 

(5) It occupies an honourable place among legal 
studies in lieu of its scientific character and edu- 
cational value. 


Is Islamic Law Indebted to Roman Law ? 


The Orientalists think that the highest degree of 
consistency with which Islamic law was compiled is 
due to the influence of Roman law. They state: 

(1) That most of the Hanafi propositions ( }iL~) 

are like Roman law. 
(2) That Roman law was in force throughout 
Syria. As the Muslims were impressed by their 


6. Studies in Roman Law, Introduction. 
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a ’ civilisation and culture, so it was most prob- 
‘able that Muslim scholars were influenced by 
Roman law regarding legal problems. 

(3) Such an exhaustive Figh necessitates the help 


i a of some other laws of the world. 
Muslims got very meagre pers fee from the non- f 
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id iedicine. We can’t find any law book which ; 
translated into Arabic in those days. It is quite | 
ar ‘that during that period when Abu Hanifah | 
mpiled Figh, no such book was translated into | 
: ic. So it is a baseless idea that he is influenced 
ye tegal works of the non-Muslims. The law 
ast ed on customs was not of such a high calibre — 
us co ald be labelled as a law. In short, it is not 
1 roved by the existing evidence that the Imam got, 
any | egal book of Rome or Persia and on its patters 
e le id the foundation of Islamic Figh. There is ne 
eny. ing of this fact also that all those juridical pro- 
r¢ osit ions which were compiled before him, no matter 
in what form and number, had no ene of 
Cc ienc se. He got assistance from the ©, \. Sane Siler! 
and | the dss of <«, but this is such a sort of help 
tom | vhich no compiler of the world is free. 
Mir Sheldon Amos, Professor of law in London 
University, has vehemently advocated in his 
at. , Roman Civil Law, the sense of superiority 
v whic ch Europe has all over the nations in general 


an q 1 Muslims in particular. The European authors 
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look down upon the achievements of the Muslims. 
If they notice some sort of excellence and perfection, 
they think that this is not a device of Muslims but 
taken from Greece and Egypt. Mr Sheldon applied 
the same principle to Hanafi Figh and extended it to 
the general law of Islam. 
The Professor has proved by historical evi- 
dence that when Muslims conquered Syria and 
Egypt there were several colleges of Roman law. A 
team of lawyers lived in Qaiseria (w<2). Legal edu- 
cation was given in Alexandria. In this way he has 
tried to prove the influence of Roman law over 
Islamic law. 
He based his arguments on the finality of this 
view that there are so scanty commandments (5!) 
in the Qur’an that no law can be based on them. 
Again, he uttered that Roman law was already in 
force in countries conquered by Muslims. 
The learned Professor claimed that there were a 

few ju. in the whole of the Qur’an. Its detail is 
given below: 
(1) Do not make God the target of your oaths. 

(2) You can divorce your wives twice, then sepa- 
rate them by affection. 
(3) The interest-receiver will be like one bewitch- 
ed on the Day of Judgment. 
(4) Debt for limited or terminable period should 
be written. 


(5) If you can do justice with your wives, then 
you can marry more wives but not more than four. 


~ (6) Amale member will get two shares and female 
sets one. If there are only females then two shares. 
The husband will get one-half. 
) (7) At the time of will during os)! 4. witnesses 
ate essential. 
» (8) There are twelve months in a year. 
©» () Write a treaty of freedom to Wis, if you 
please. 
(10) The punishment of Zina’ and backbiting. 
No doubt, the Professor is well versed in Roman 
. 7, but his mastery over Islamic law cannot be 
icknowledged. His view is that there are a few com- 
mandments ; in the Qur’an (the detail has been given 
above). But the actual position is that there are 
more or less five hundred verses of commandments 
ae most of them are about devotion (cls 
+, yet the particular verses containing legal ir 
Factions (¢S>! G6) are not less than one hundred 
r dese verses have been collected and Mustit 
as have written several commentaries on them 
uch as ube : “Ol wl pel” and O52 i “Corel nui”? 
i. The learned piclectead is quite ignorant of these 
books. It is regrettable that he could find only tw 
ic ommandments for marriage and divorce, i.e. num: 
"ber of talaq and number of nikah), but in reality 
“there are so many other injunctions regarding these 
topics such as were ost JS GAL GY Lhe, Oy Gee 
oil, OF aol ch, gl ay 9 Ook JS GX and Ho of 
| both, - and W!, etc., are dealt with in detail in the 
_ Holy Book. 
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So far as inheritance is concerned, the learned 
Professor knows only the share of husband or male 
who gets double the share of a female. There is a ful] 
chapter of inheritance in the Holy Qir’an, especially 
the shares and commandments for parents and J" 
are explicitly given. The problems of retaliation and 
blood-money which are given in detail in the Qur’an, 
especially of ++ J@ and ‘4+ J8, are unknown to him. 

He himself acknowledges that in the beginning 
of Islam, that is, up to the last days of the Rightly- 
Guided Caliphs, Muslims remained secluded from 
foreign nations and did not get any information 
from their laws and rules. So, according to his ver- 
sion, the institutions of Beirut and Alexandria could 
not influence Islamic law. Now the question remains 
as to those problems which, according to him, are 
identical to Roman law, e.g. regarding inheritance. 
He reiterates that in Islam shares are distributed 
according to Roman law. These are the complete 

shares : one-half, one-fourth, one-fifth, two-fifths, one- 
third and one-sixth. The same shares are in Roman 
law. He does not know that these shares are prescrib- 
ed in the Holy Qur’an. With respect to the Qur’an 
he himself acknowledges that it is immune from the 
influence of Roman law. No doubt, the shares of 
some persons are not given in the Qur’an, but during 
the days of the Prophet and Caliphs these shares 
were fixed. 


The learned Professor thinks that regarding 
“will” (c+e.») the Islamic law is indebted to Roman 


' [al 
ai) 


Bi 
ch. 4 al ] 


In fact, these are the problems of the early days 

i Bisiam when Muslims were not influenced by legal 

eachings and books of non-Muslims. According to 

him, there are only a few legal }\ in the Qur’an 

nd “Hadith. How can a big volume of Figh be based 
nm them. It compelled him to say that Islamic Figh 
s in idebted to Roman law. Take it for granted that 
{) legal ji. are taken from Roman law there is no 
ample explanation of ‘‘Prayer,”’ “‘Fast,’’ ‘Hajj’? and 
Ze akat’’ in the Qur’an, even then there is a magni- 
Gent achievement in this respect. Is Islamic law in- 
-bted to Roman law in this respect also? 

aD [oreover, there are other branches of knowledge, 
: Se nti GC Sttm 6 Site Sool 6 ati Sool « SES cll) ig 
hi hich the Muslim scholars have done a marvellot 
. Now all these branches of knowledge aré 
Barat sciences. It shows the great intelligence and 
derstanding of Muslims. Have the Muslims learn 
1ese Sciences from Romans and Greeks? 

fhe problems of Figh which he alleges to be takeny 
rom AiR oman law are the problems of that period in © 
whi ich, according to him, Muslims did not learn any- — 
hing from the non-Muslims. But even after that 
eric od Muslims are not indebted to any foreign law. 

ay e allegation of the learned Professor is true 
tha at during the progressive Abbasid period, Muslims 
quit ed knowledge of different sciences from Greece 
and d Rome. It was one group of scholars. But at the 
m ne time there was another group of scholars who, 


bya y dint of their knowledge and skill, did not care even 
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to see towards the knowledge of other nations. ;».e 
and # are included in this group. All those books 
from Greece and Rome which were translated into 
Arabic belong to Philosophy, Medicine, Geometry, 
Chemistry, Industry, History, Biography, Novels, 
Fiction, etc., but no legal book was translated, the 
only reason being that the jurists who were the com- 
pilers of Islamic law regarded such inspiration and 
influence as ¢l.>. We cannot imagine that the emi- 
nent scholars like 4i~~ 9! ell, SL pul , wht -L! and 
de> o} +! -Ll who believed that .#@ Jiu. which are 
part and parcel of Islam should be learnt from 
Rome and Greece. It is a pity that the Professor did 
not know the life-sketches and achievements of 
these scholars, otherwise he could not claim so. 
Sobhi Mahmassani says: 
5 Ol oaw Fa i weg bh SosG oh Fs Ol” 
celal J gol Al = cst Glad aK! St WS (GS ois w 
~ oe OE i bh ey Sw yole we Hn OS OS & bed £ 
25 i shal OsiF GST Opler ne GS On TOL 
BU EU? OST - gh eee ple 2S yl el KL 4 
tel vi WS FS 2S M963 02 See 9 2 (spare wris) Sui»! 
MS Kel F She rl op les 2 Gly Osil 
Now the question arises as to why the Islamic 
Figh and the Roman Iaw are identical in some re- 
spects. The real position is that this is not particular 
to Islamic Figh only. If we have acomparative study 
of different legal systems there are some propositions 


7. <a Hudd an ye dibs?” P- 222. 
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ch are common in them and this is but natural 
guse when human nature and requirements 
pon the world are common, it is not strange 
1 ee framed for them are also common. 
ponte 3 is never e+; he is ¢&. He did not 
y Roman law. Where is the punishment of 
#4 of a thief’s hand in the Roman law? There 
no influence of Roman law in Arabia. There 
revealed religions before Islam. The Prophet 
t Mirteen years in Mecca and ten years in 
a after -*~. The borrowing of such laws was 
le from Old and New Testaments, but the Holy 
: did not pay any heed to them in the pre- 
of the Qur’an. This was the fact which was 
10% med even by Jews and Christians of the 
tstime. Stoning (»=)) was also prescribed in 
7 A case of Zina’ was presented before the Holy 
yph et in which the Jews wanted to conceal the 
: @ but it is provided in the Qur’an (3, slg Gk 
5 ot). There is another verse: 


- al Spb le het hal 
O Ss a case, ‘Umarreferred to a verse of cy) 
e Hc oly Prophet flew into a rage and rebuked hint 
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Mr Sobhi Mahmassani gives the summary in th. 


following words: 


ed eae Chapter 2 
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The Western Theory of Sovereignty 


The concept of sovereignty has been called the 
fery basis of modern political science. ‘‘Sovereignty 

Sithe supreme will of the State,’’ says Willoughby. 
iere is a distinction between sovereign and sub- 
rdinate power qua the theory of the State. The 
Timer is absolute and uncontrolled within its own 
Mnere, While the latter is subject to the control of 
sme power Superior and external to itself. 

Th é famous Hobbes theory of sovereignty may be 

: ‘duced to three fundamental propositions : 

(1) The Sovereign power is essential in every 
state ; 

‘It is indivisible ; and 

(G) It is unlimited and illimitable. 

Sovereignty Essential. Every political society im- 
yolves the presence of a supreme power, otherwise 
Vall power would be subordinate. There is nothing to 
prevent sovereignty which is external to the State. 
“itis, indeed, only in the case of those States which 
are both independent and fully sovereign that sover- 
Cignty is wholly internal. When a State is indepen- 
“dent, Sovereign power is vested wholly or in part in 
the larger unity, and not in dependency itself. On 
a 161 | 


8. Ibid., pp 327-28. 
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the other hand, when a State, though independent, 
is Only semi-sovereign, its autonomy becomes defec- 
tive by the superior State. 

Indivisible Sovereignty. Every State involves a 
sovereign, that is, one person or body of persons in 
whom the totality of sovereign power is vested. Such 
power cannot be shared between two or. more per- 
sons. For example, the whole sovereignty may be in 
A, or the whole of it in B, or the whole.of it in A 
and B jointly, but it is impossible that part of it 
should be in A and the residue in B. 

Illimitable Sovereignty. Among the chief functions 
of soveign power is legislation. It every politica! 
society there exists some single authority having un- 
limited legislative power. This power is the test of 
sovereignty. He and he alone is the sovereign of the 
State, for he necessarily has power over all and in 
all, and is subject to none. 

Examples. (1) As the law of England stands. 
there are no legal limitations on the. legislative 
power of the Imperial Parliament. 

(2) The most striking illustration of the legislative 
omnipotence of the English Parliament is its ad- 
mitted power of extending the term for which an 
existing House of Commons has been elected. 

In the United States sovereignty is vested not 
in Congress but in a majority of three-fourths of the 
State Legislatures. This composite body has absolute 
power to alter the constitution. It possesses unlimit- 
ed legislative power. 
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am sovereignty lies not in man but in Allah, | 
AR reator of the Universe. He is the Supreme | 
IF ator Whose Commandments (¢S!) are obliga- 
Jae Sleul - Ys. says: 
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2 concept of sovereignty holds a central posi- 
Islam. Mr Haroon Khan Sherwani says : 


1€ ‘concept of Sovereignty in Islam, like all other con- 
ervades the whole life of man, and consequences flow 
l h i a phenomenon which do not appear at first sight. . 

Pat the Islamic precepts of conduct from the ourele 
p int of view we would come to the conclusion that 
f the Bierestest revolutions it created in the human way of 
ig. was that of the absolute and unconditional unity of 
nd i i in this is couched the conception of centralization in 
[na pithy verse the Qur’an embodies the whole illogic 
he aeism and the resulting chaos that would ensue. Had 
de€ en ‘more gods (in heaven and earth), then there would 
sen chaos indeed.’’2 


me 22. : 21) Uanu al Yi 4T led OF 5! 


at 5 eu!  p- 9. 
2. Sti a in Muslim Political Thought and Administration, pp. 264-65. 
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The Islamic concept of sovereignty is perfectly 
simple and intelligible. “In the terminology of 
modern political science,” says Khurshid Ahmad. 
“this word is used jn the sense of absolute overlord- 
ship.’’> God is Omnipotent. According to Anwar A. 
Qadri, His sovereignty “‘is stated in the positi 
commands and precepts in the Qur’an.’’* The Holy 
Book is absolutely clear with respect to the sove- 
reignty of Allah and there are a number of verses ay as | | 
throughout the Qur’an in which His Sovereignty s 7 & a in cetelt oMlall Se ame pel Aisle? 
described. We cite a few verses of the Holy Quran Pee by KM Om 98 5 me EG a by Sok jlsct 
of this nature: ay wh em Sl oe we LS glad gil. £ cage ch 

- (189 : 3) 25 “Ue S de aly BM 5 Spl KL ai | Beer el a steel DO ky eS 

[Unto Allah belongeth the sovereignty of the heavens anc al : ° BS Bee Shi WS se cee pil Ob o> HH 
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- (1-3 : 114) 0 HUI A o HUI Ms 0 HU Oy S56! Phe Maulana gives two fundamental principles 

[Say : I seek refuge in the Lord of mankind, the king o! ‘of the Islamic rolitical thought in the following 
mankind, the God of mankind.] word ‘ ‘ : 
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20:3 

{Say: O Allah: Owner of Sovereignty, Thou givest Sove- 


reignty unto whom Thou wilt, and Thou withdrawest Sover 
eignty from whom Thou wilt.] 
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lis veril is all creation and commandment. ] 
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a rile discussing the constituent elements of 


ak government, God and His Sovereignty and 
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[And Who hath no partner in the Sovereignty. ] ae st “ah Oy 2S (Suile S (sovereignty) \jhe! shes s 
3. Islamic Law and Constitution, p. 108. 


4. Islamic Jurisprudence in the Modern World, p, 270. >. 6 a gm e ai 5 pha! ,?” Pp. 
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According to the teachings of the Qur’an, “God 
is the real ruler of the world, His Law is supreme, 
while man is His vicegerent”’ [27 : 62: U4)¥! Ws Nes) 
and of the human species. He appoints kings and 
magistrates whose important duty is to do justice 
according to the law and never to be led away by 
personal desire.’ The commandment of the sove- 
reign power will be enforced through a man who i; 
His deputy. 
Sohtin Glad ¢ UY, says : 
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6. Ibid. 
8. Sherwani, op. cit., pp. 23-24. 


7. Ibid,, p. 266. 
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A ll the Prophets are the representatives of this | 
zal pad legal sovereignty of Allah. The Qur’an 
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Whoso obeyeth the messenger has obeyed Allah.] 
Ns Sain carla)! Nglie 9 Kis larel gpl atl tes f 
i. - (55:24) ahd ce Gl bere 
Allah hath promised such of you as believe and do good 
the t He will surely make them to suceed (the present 
8) in the earth even as He caused those who were before 
nt to succeed (others). ] 
Th is verse enunciates two important constitu- 
jal principles : 
I 1) The correct status of an Islamic State is not 
t of a sovereign but that of a vicegerent. 
@) In an Islamic State, the powers of vicegeren \ 
ire ‘not vested in any one individual or family or 
" oup ‘but in the whole Muslim community when it 


dlessed with the possession of an independent 
a 10 
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ST Ate. 
1 he Same idea is amplified by Maulana Hamidul 
Ansa: ti Ghazi in the following words : 
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“10, ‘Khurshid Ahmad, op. cit,, p. 77. 
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The Modern View of Sovereignty and Its Criticism 
The conception of State and sovereignty is distinct 


ps and unique in Islam. The feud between State and 


| 
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church is not found in Islam. There is no theocracy 
in Islamic State. God and man are two different 
entities. ‘‘This leads us to the conclusion that the 
concept of sovereignty in Islam precludes an absolute 
and non-responsible sovereign (as presented by 
Austin). It is far from the Hegelian theory of any 
other similar attitude of State and Government ad- 
ministration.’’} 

Moreover, it will be useful to note the criticism 
on the modern view of Sovereignty by )bei¥! ub Wu. 
syle; 

S dobel jlasl wi Bi te - At Sol gal wyki ye” 
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11. Op, cit., p. 244. 

12. Anwar Ahmad Qadari, op. cit., p. 270. 
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Democracy and Islamic System of Shura 


Shura is an tmportant institution in Islam. The 
Holy Prophet used to take resort to it. In the politi- 
cal and administrative affairs he consulted the Com- 
panions. Asit is an expression of public opinion, 
So it has the legal status. A few examples of such 
historic meetings are given below: 


CSIjll Ny get (3) « dep yy Sy yt (2) 6 O'S! 2154 (1) 
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Bye Gs eto (5) «tof aty5t (4) « (GAS Se £54) 
DPC Olio, Clad Shy 52 (8) «ate hye (7) © Sat gt 
BE S19 5 he gy Slee 2 ype) oy de Gy Se Nyt 
x ~ (G3 lb byy4 J £2 
During the time of the Righly-Guided Caliphs, 
Aura was also in vogue. ‘Umar, the second Caliph, 
jad two shuras : (a) Shura Khass and (b) shura ‘Amin. 
Phe former consisted of eminent Companions and 
: he latter was of the Ummah. He consulted both of 
them. “From the conventions of the Caliphs, nay, 
sven from the conduct of the Prophet himself, the 
inf Bec rule is that the Amir’s ‘Consultative Assem- 
a * (ds) 92 uit) is not to consist of his hand-picked 
men but only of those persons who enjoy the cor 
fidence of the masses. They should be such whos 
sincerity, ability and loyalty is above reproach if 
the eyes of the public and whose participation in th 
1 ajor decisions of the State would itself form guarg 
tee of the fact that free and willing co- -operatit 
of ‘the masses would be available to the State in th 
implementation of all the decisions thus taken.’?"4 ; 
_ The following are the instances of this nature 
4 iring the days Of cptcl, os: 


BE (3) cL oem yp (2) ¢ odes Sy iste B Iya (1) 
BES Ub 2 Sigil oar) sy 95 sbeil | usd (4) 63455 pti 
N52 (6) (ULF lb 2 as wae) Ge jle D Iy ut (5) 
) Wale Km boy % (8) «Sle dele 2158 (7) ¢ Godel cs 


: 14, Khurshid Ahmad, Ed,, The Nature and Contents of Islamic Con- 
. Beton, p. 40. 
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= yg gleil leige (10) « doyot gles! | 
The Holy Prophet was enjoined upon to make 
use of shura in State affairs. The Qur’an says : 
- (159 : 3) PIG arya 5 
[And consult with them upon the conduct of affairs. ] 


Regarding it as a code of the Muslim collective 
action, the explanation is given in the following 
verse : 

— (38 2 42) wen doy5 ab pl 9 

[And whose affairs are a matter of counsel.] 

The practical working of the principle of 
“popular vicegerency’’ has also been described in 
the above-mentioned verse. Pointing out the true 
spirit of consultation the Holy Prophet says: 

_ (2315 53!) ail Aes one re At, J] re) wha m1 A=. | de y Lil PS oe 

[The man who gives a counsel to his brother knowing ful! 
well that it is not right does most surely betray his trust.] 

jE Gylei¥l 4 UY, points out that: 
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Again, he says: 
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15. <6 ns Km pli 6 pAul,’? p. 296. 
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r H.K. Sherwani has put this idea in the | 
ie lowing words : | 


Sa 
= 
Se — te 
. J a 4 ee 
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i ‘There is a place, and a very important one, for Shura or : | 

. er! in the Qur’anic State. When the qualities of good Mus- .e 
en enumerated, when they are said to put their trust in | 
Sd, when they are regarded as shunners of evil, when they a 
Wsaid to be brave defenders of their rights, they are also | 

) Ai Tor taking others’ counsel in time of need (Q. X/1i, 38). | 
Ot only that, but the Apostle, while he is enjoined to trust 
Only in God when he has made up his mind, is also advised to 
ppsult even those who are enemies at heart. (Q: 111, 159). Itis 
uly this democratic spirit, taking count of numbers as well as 
effi ciency which made the religion of the Qur’an capable of 
Converting the world, if not in so many words, at least so fg 
aS its main doctrines were concerned.’”!? 


"Democracy means a government representing tk 
g ene ral body of citizens, and also a governmé 
wi ich is limited in its power over individual citizet 
“fore passing on to the criticism of democracy,» 1 
¥ esirable to point out some of its merits: 
(1) This system of government has the spirit of 
c dmpromise and agreement. 
> (2) It puts emphasis on self-help, initiative and 
ir Miividual responsibility. 
(3) It elevates the masses, develops their faculties 
and stimulates their patriotism by allowing them a 
Share in administration. 


16. Ibid., p. 419. 17. Op. cit.. p. 29. 
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(4) Democracy reduces the danger of revolution. 

(5) It results in greater efficiency than any other 
form of government. 

The evils of democracy are manifest. A few of 
them may be enumerated thus: 

(1) Democracy brings the evils of party politics. 

(2) It is a very expensive form of government. 

(3) There is no moral value in it, e.g. bribery 
and corruption are its common abuses. 

(4) There is a large mass of hasty and ill-digested 
legislation. 

(5) Local interests tend to obscure and defeat the 
interests of the State at large. 

(6) Democracy is the cult of incompetence. 

(7) The people are short-sighted and do not see 
far enough in the future. 

(8) It puts emphasis on quantity and not on 
quality. 

(9) It is unfriendly to the growth of knowledge. 

(10) It is opposed to liberty and individuality. 

“ail On the other hand, the Islamic system of Shura 
is a model for the whole world. By virtue of this 
_ system Muslims solved the knotty problems and 
' affairs of the State in the early days of Islam. UY,. 

SjE GSyLaidl 4 says: 
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The difference between the Islamic shura and the 
parliament of the present time may be noted in the 

following words: 
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OP influence of Islam on:Locke’s and Rousseau’s 

eri cre) Theory of Sovereignty 

Tt seems proper to analyse the theory of Sove- 
“Teignty as presented by Locke and Rousseau. 
Locke Locke was'a constitutionalist. He uses the 


word “supreme power’’ instead’ of sovereignty. He 
‘ 7 -—s Seee 
MW i81° 19. Tbid.; pp. 469-72. 
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places it in the hands of the people who are the ulti- 
mate source of all power. The people elect the legis- 
lature, which is also supreme, because it has to make 
laws for all parts of the State. The executive autho- 
rity is. subject to legislature, but when the legislature 
is not in session the executive may be. called 
supreme. The theory of Locke will be clear from the 
following quotations from his two treatises on “Civil 
Government” : 

‘*There can be but one supreme power, which is the legis- 
lature, to which all the rest are and must be subordinate; yet 
the legislature being only a fiduciary power to act for certain 
ends, there remains still in the people a supreme power to re- 
move or alter the legislature, when they Hoe the legislature act- 
ing contrary to the trust reposed in them.’ 

‘‘When the legislature is not always in being, ond the 
executive is vested in a single person who has also a share in the 
legislature, there that single person, in a tolerable sense, may 
also be called supreme; not that he has in himself all the sup- 
reme power which is that of law-making, but because he has in 
him the supreme executive from anon all inferior mesitrates 
derive all their subordinate power.”’ : 


Although hecalls the Legislature and the Executive 
supreme in their limited spheres, yet the ultimate 
power rests with the people. In this sense, Locke 
may be called an upholder of Popular Sovereignty. 

Rousseau. It is to Rousseau that the modern 
theory of sovereignty owes its immediate origin. It 
was he who conceived the sovereign as absolute, in- 
fallible, indivisible and inalienable. He believes that 
sovereignty belongs to the people or general will 
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1d not to a king. His sovereign is a collective being, 
ree ited by the Social Contract. He holds that it can 
oe 1 be alienated, because ‘“‘power may be trans- 
itted, but not the will.’” He is against the idea of 
Widing sovereignty. The English writer’s theory 
mnbed the entire personality of the State in the 
ernment, but Rousseau absorbed the Govern- 
e nt in the people. 
B Both Locke and Rousseau believe that sovereignty 
rately rests with the people. By observing this 
neeption it seems that they are influenced by Islam _ 
A fespect to their theories of sovereignty. The 
fe in Islam does not come into being as an end 
: itse but as a means for the righteous people to 
Gminister it. The Qur’an says: 


sie Bes de elrps Iai Xd Vang Af Kam IIT 
= (143 : 2) lage oe 
Thus We have appointed you a middle nation, that ye may 
? Riess: against mankind, and that the messenger may be 
1 nce against you.] 

3 verse shows that the State is a representative 
the communit which is governed on behalf of 
30d . Like Islam both of them are against placing 
reignty in the hands of any monarch, for a word 
“justi ice. uttered before an unjust ruler is the great- 
st of f jihad (al- Hadith). 
It Zoes without saying that people are vicegerents 
Hthe universe. In fact, the people follow the 
com! nandments of God ender Jj! cose. and He in 
acc ordance with His promise bestows upon them the 
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( tight of governme nt. 

The impact of Islam is evident from the right of 
sovereignty given to the people. In other words, # consensus of juristic opinion are similar. 
both these political scientists took the functional as- ro ‘ee 

Z| pect of sovereignty from the Islamic concept. Like » © Independence of Judiciary 

Islam both of them despised monarchy. They believ- 

\ ed in sovereignty through people. In Islam, State is 
God’s trust in the hands of the people. Mr Justice 
Hamoodur Rahman, former | Chief Justice. of 
Pakistan, says : 


er cignty to the people. Moreover, Rousseau’s 
ra will of the people and the Islamic principle 


When Islam established its State in Medina 
ae ig to Islamic principles, the Holy Prophet 
"was the first Qadi. He performed the func- 
ss of a judge in accordance with Divine Laws. It 


ogerdingfo.lslamial! 4 d.jnythe Almight © of his duties to settle the disputes of the 
_* According to islam a sovereign send in the Almighty 
ie and whosoever from amongst the human beings was selected The Qur'an Says ; 

: 


by the people to perform any of those functions of sovereignty n i) ke yt! OF pire BIL CN! KI Ws ul 
z did so as a trust.’’20 | | a - (105: 4) 
The vicegerency belongs to the people with the {We Teveal unto thee the Scripture with the truth, that 
conviction that they have to abide by the injunctions yest judge between mankind by that which Allah showeth 
of the Qur’an and Sunnah. Pe 

‘When a lawgiver gives law, he has the will or ve 
intention behind it. It embodies the philosophy of 
its maker. This general will, as advocated by 
Rousseau, is “exercised through people by means of 


> 
bh 
nay 


But : ay : J Believe in whatever Scripture Allah hath sent 
and 1 am commanded to be just among you.] 


Me BEY ¢ pee 2 Bb SHS Sm Ose YK 


different institutions. “In the language of Politica! Bt: ; =)(65 34) eS geld: gtd 
Science, therefore, legal sovereignty without political | bute lay, by thy Lord, they will not believe (in Truth) untik 
sovereignty thus naturally means Ownership of the ce thee judge of what is in dispute. between them and 
authority of enforcing legal sovereignty.”’?* Rousseau a mi Te Bepsies no, dislike of that which thou decidest, 

n ubmi wit full submission. ] 


is the pioneer of the theory of Social Contract. Like J ees 
Locke, he. discarded the despotic tule and passed . ‘AS longs Muhammad [peace be upon him] was 
alive he was | naturally regarded as the ideal person 


20. “Concept of Administration ‘of Justice,” Magazine Section, The ) sett le disputes,” Says N.J. Coulson.” The Prophet 
Pakistan Times, Labore, dated 30 December 1973. “dy 


21. Khurshid Ahmad, Ed., op. cit., p. 13. : ie Bh toy of Islamic Law (1964), p. 21. 
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believed in the supremacy of law. By his practice he 
established the example that even the Head of the 
State could be sued in his private as well as public 
capacity. The principle that ‘‘king can do no wrong”’ 
or Head of the State is above law is alien to the 
Islamic concept of justice. 

The example set by the Prophet was followed by 
the Rightly-Guided Caliphs. His decisions proved a 
guiding light to the progress of Islamic figh. Islamic 
justice was at its peak during the time of the Prophet 
and the Caliphs. The qadis treated the rich and the 
poor alike. They had no distinction of the highest 
and the lowest. All were equal before law. ‘Umar, 
the second Caliph, appeared before Qadi Zaid b. 
Thabit. He was requested by the Qadi to sit beside 
him. He declined and issued the following directions 
to ail gadis of the Muslim Empire: (1) to treat al! 
the persons equally in law; (2) not to distinguish 
between relatives and others; (3) to abstain from 
taking bribe. 

Once ‘Ali, the fourth Caliph, lost a coat-of-mail 


and found it with a person. The case went before 
Qadi Shuraih. ‘Ali stood by the side of the accused. 


During the early days of Islam the Head of the 
State was also the supreme head of the Legislature, 
the Executive and the Judiciary. The Holy Prophet 
and the Caliphs enjoyed the same status. 

In Islamic judicial system disputes are settled 


by a qgadi assisted by just witnesses as to points of 


facts and by mufiis as to points of law. In fact, justice 
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on ‘ ] 
s the mainstay of Islam. The Qur’an says: 
1 oe Yo "hod cligs a rile LyigS Lol cpl Lal & 
: a. gail Ol I yail 4 do peW al ge Wylde! “Myaet YI dole ps 
7 ) (8 : 5) Gyles 
0 ye af believe! be steadfast witnesses for Allah in 
quity, and let not hatred of any people seduce you that ye 
eal not justly. Deal justly, that is nearer to your duty. Observe 
ur ir duty to Allah. Lo! Allah is informed of what ye do:] 
Bis. the independence and impartiality of the 
Udiciary which guarantees the peace of a State and 
on oo among the people. The people cannot 
Satisfied if the courts are not free to administer 
ust ice. To curb the independence of the judiciary is 
a Omen to the smooth working of the judicial 
ystem. The following remedies are suggested to cure 
his te 
(1) The judiciary must be independent of the 
~ executive. 
(@) The courts should have unlimited powers to 
>» summon every kind of evidence. 
¢ * It should be the discretion of the courts t 
hold a trial openly or in camera. 
) All matters should be heard by the ordinary 
| courts even though the high officials are in- 
Aa Be clved. 
(5) No one should be above law. 
: 6) Justice should be administered gratis. 
Moreover, in modern times the independence of 
diciary depends on three factors : 
(1) The inducements offered to meritorious men. 
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(2) The methods of selecting them. 

(3) Guarantees for the independence of the 

judges when appointed. 

Scope of Legislation. There are two types of con- 
stitutions, viz. (1) written and (2) unwritten. The 
legislative authority under the unwritten constitu- 
tion has unlimited scope. Its pertinent example is 
the Parliament of Great Britain. The sovereignty of 
the British Parliament may be exemplified thus : 

(i) There is no law which Parliament cannot 
make. 

_ (ii) There is no law which Parliament cannes re- 
peal or modify. 

(iii) There is under the English Constitution clear 
distinction between the fundamental or constitu- 
tional laws and the ordinary laws. Mr A.V. Dicey 
says: |. 

‘‘The Parliament has, under the English Constitution, the 
right to make or unmake any Jaw whatever ; and further, that 
no person or body is recognised by the law of England as hav- 
ing a right to override or set aside the legislation of Parlia- 
ment.’?23 

If any limitation 1s conceivable on the legislature 
under the unwritten constitution, then that would be 
a product of the legislature itself. No outside agency 
can interfere by placing any fetter om the scope of 
such legislature. The case of written constitution, 
however, stands on a different footing. Hence the 
three agencies of the State, namely, executive, judi- 


23 Introduction to the Study of the Law of the Constitution, pp. 39-40. 
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al and. legislature, are marked out with the 
rent scopes of operation in their respective 
re S. ese areas of operation are defined by the 
tI tution in the form of subjects indicated 
. Jule s. For instance, in the Government of 
Act of 1935, there were three lists known 
C ventral, (i1) Provincial and (iii) Concurrent. 
4g ‘contained the ‘subject on which the 
n 1ed legislature could legislate exclusively. In 
; ‘concurrent list, however, the position was 
ht the legislatures, namely, Central and Pro- 
“could legislate, but incase of repugnancy the 
law. was to prevail. The same was more or 
E position in the Constitution of 1956. In the 
tution of 1962, however, the position of the 
Bent legislation was entirely different, that is, 
Id d legislate only on the subjects indicated in the 
1S st, | but the provincial legislature was free to 
e on all other matters. In the Constitution of 
1e dsition of the. Constitution of 1956 more 
is repeated. 

aS > of Pakistan, however, there is a limitation 
= the powers of the legislatures by the con- 
self apart from the defined subjects in the 
me y, ‘that. no law can be framed which is re- 
not to the Qur’an and Sunnah. As to who is to 
in ie that repugnancy, is a different question. 
Beiconceived that if a piece of law is challeng- 
Be the court on the ground of its being re- 
to the Holy Qur’an and Sunnah, then it is 
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the constitutional duty of the court to find the re. 
pugnancy, and, if so, uphold the challenge. 
Fundamental Rights. \t is one of the duties of a 
State to protect the life, liberty and property of the 
people. ‘“‘Without this Ly see * says Mr Khurshid 


Ahmad, 


““Nobody can feel secure against the high handedness of the 
executive aad the feeling of constant insecurity cannot but 
breed discontent and even hatred against the Government itself. 
This, in its turn, willbe most dangerous and harmful for the 
‘larger interests of national solidarity and sincere co-operation 
between the government and the people.’’24 


The State should enforce the rule of law. Moreover, 
no one should be condemned unheard. The State 
must guarantee to all citizens the equality of status 
and opportunity in all walks of life. Mr Sharifuddin 
Pirzada says: 


‘‘The political institutions and social structure rest on the 
theory that all men have certain rights of life, liberty and the 
pursuit of happiness which are unalienable, fundamental! and 
inherent. When these ‘unalienable’ rights are protected by con- 
stitutional guarantees, they are called ‘fundamental’ rights be- 

_cause they have been placed beyond the power of any organ o! 
the State, whether executive or legislative, to act in violation 
of them. They can be taken away, suspended or abridged onl; 
in the manner in which the constitution provides.’’25 


The fundamental rights may be enumerated 
briefly as below : 


24. Islamic Law and Constitution, 


25, Fundamental Rights and Constitutional Remedies in Pakistan (1900). 


p. 4. 
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(a) Protection of. life, liberty and property. 

(b) Freedom of thought, expression, belief and 
_ worship. 

(c) Freedom of movement, of trade, business 
and profession and the right to hold and dis- 


pose of property. 
Freedom of assembly and association. 


( A ) Equality of status and opportunity. 
The Qur'an and Fundamental Rights. Dr Justice 

vid Iqbal says : 

mn fact the fundamental, inalienable and residual rights 

n: nm were guaranteed in written form, under the Qur’an, long 

lore the U.S.. Constitution was conceived and even long be- 
Srermodern Western Civilization was born. To the Muslim, 
idamental rights guaranteed to man under the Qur’an are 
cured. They cannot be obscured or eradicated by any moral 
yer. The Islamic Law provides to each individual a full legal 
atu “mainly because it is based on the principle of liberty 
nd se rity of man. A Muslim individual can enjoy his righ 
: nder the Qur’an so long as he does not neglect or fail to d 
harge his duty to his fellow beings. His freedom is regulat 
1 the ‘common interest of the community as a whole.’’2® 


het € are some verses of the Qur’an in which fund 
al rights are hinted at: 


b. 


s Equality of Mankind 
at 


BU 2b S pNlem 9 gil 9 53 cy als Ul rl al b 
“ (13: 49) 0 ns als an) cyl wal du) Ans ars | Ol lsd 
[O mankind ! lo! We have created you male and female, 
nd hi ave made you nations and tribes that ye may know one 


26. Ideology of Pakistan, p. 44. 
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| another. Lo! the noblest of you, in the sight of Allah, is the 


| best in Sha Sa Lo! Allah i is Kacwer, ‘Aware. ] 


4 (213; ° 2) ola! 9 4.) owl | OK 
{Mankind were one Community, ] 


— —— — 


Freedom of Conscience 


Sa - (256: 2) UNE NTI Y 


[There 1 Is no ee aomben in Se et ] 


‘Breedom to All Religions 


slg DOU cpl Ge Crtinally do wals Iysle cpils (gol Cpl ol 


OFF: pe Vs pede Gs Ye poy He ee el pad alle jas pga) 
1 (62 <2) 


[Lo! those who believe (in that which iS revealed unto thee, 
Muhammad) and those who are Jews, and Christians, and 
Sabaeans, whoever believeth in Allah and the Last Day and 
doeth right—surely their reward is with their Lord, and there 
~~ shall no fear come upon them, neither shall they grieve. ] 


Free Trade 
jl OF SNM GLU ey SA OY 1 gelT at Gut | 
Pal (69 ; 4) renee el “S 


[O ye who believe! squander not yourwealth among your- 
selves in vanity, except it be a trade by mutual consent. 


rey Rule of Law 
~ (58: 4) dad | paket Ob UU cs pad Is! 4 


“[And, if ye judge between mankind, that ye judge justly. ] 


2] Constitutional Law 189 : 
a: ‘a (8 55) dye OF lye lgel ; 


Deal justly that is nearer to your duty.] 


; pin af Inviolability of Homes | 
Pag | . 
Bet S> aS 423 p& Vg Loss Vibe cpl Gal b 

~ (27; 24) lel Je 

0} ye. believe ! enter not houses other than your own Bi i 

201 first announcing your presence and invoking peace \ i 

pon the folk thereof.] a) | 


een tion against Suspicion and‘§ Spying 


“a9 yt. as stipe vara ea araraDrkES , 
| p. ye who believe! shun much suspicion, for lo! some sus- 


picior is crime. And spy not, neither backbite one another. 
Would fone of you love to eat the flesh of his dead brother ?] 


No Liability for the Action of Others 


a a + (164 £16) BAN 59 3313 FY 


oe ag Liberty | 
an 8 ip. D1) Ose WG) Ul 5 sly ZY st tia 


Ty 


OF 1 
[Lo! i ae religion, is One religion, and 1 am your Lor. ) 


SO wors ip Me.| 
ma te TY 


ip TI e Holy. Prophet. and Fundamental Rights. The; : 
Pro: phet proclaimed ; ‘“‘People are all equal as the 
teeth ofa comb.” He preached freedom of speech: 
Be ecpinion . He said: “A word of justice uttered | 
elore an unjust ruler is the greatest of jihad.” In 


- 


190 Islamic Jurisprudence 


leet. Il 


his ‘‘Farewell Pilgrimage,’ the Prophet said : ‘“‘Then 
know that AlJah has made the life, honour and pro- 
perty of a brother Muslim more sacred for you than 
this month, this day. and this territory.’’ Again, he 
said : “‘Be not unjust to others nor let injustice be 
done to you.”” He further said: “‘O men! you have 
rights on your wives as they have rights on you.” 
Continuing his Address he said: ‘“‘An Arab has no 
superiority over a non-Arab, nor a white man any 
superiority over a coloured person. You are all the 
children of Adam and Adam was created from clay.” 
Mr Sharifuddin Pirzada writes : 
‘‘The Charters were granted: and the Declarations were 
made by the Holy Prophet, early Caliphs and Muslim Generals 


whereby rights in the nature of fundamental rights ‘were fully 
protected and guaranteed.’’?? 


Conunents on the Constitutions of 1956 and 1962 


Constitution. of 1956. It was a constitution envi- 
saging a parliamentary federal type of government. 
It was based on the pattern of Government of India 
Act, 1935. Another novel feature of this Constitu- 
tion was that it was based on parity system between 
the two wings of the country. In terms of population, 
“‘Eastern Wing’’ had greater number of persons as 
compared with the ‘‘West Wing’’; nevertheless, as a 

measure of compromise a formula was evolved to 
provide equal representation to the two Wings in 
the National Assembly—a ‘“‘Unicameral House’. 


27. Op. cit., p. 81. 
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National and the Provincial Assemblies had 
h i term, but it could be dissolved 


f Muhammad Munir says : 


T here were two features original to this Constitution: (1) 
nd: piental Rights’ and ‘Directive Principles’ of State Policy, 
: lamic c Provisions. The list of Fundamental Rights appeared 
ve been taken from the Indian and the United States Con- 
: Bic the extent that if any existing or future law was 
repugnant to such rights, it was to be considered as 


Constitution for the first time recognised the 
damental Rights’’ of the citizens of Pakistan. It 
ined “‘Directive Principles’’ having Islamic bias 
cordance with which the State structure was to 
Overned and conducted. Similarly, the Qur’anic 
md Sunnah was recognised as Supreme Law and 
fatutory legislation inconsistent therewith was 
: an d no law was to be framed or passed which 
ted with the Qur’anic injunctions and Sunnah. 
nor it was a religiously tinged Constitution. 

lational Assembly was a unicameral cha 
represented both the “‘Wings’’ in the ratic 
: ae 50, The Head of the State was to be the Pre- 
Beane only a Muslim. ““The executive autho 
‘says Mr Munir, “‘vested in the President, but 
to act on the advice of the Prime Minister.’ 
mots, the majority party in the National 
A sem| bly was entitled to be called upon to form the. 


Ma Dt i ee 


eade1 


28, Gonstitusion of the Islamic Republic of Pakistan, pp. 40-41. 
99. . 

aL , d., Pp. 33 . 

i 

he. 
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Government and head the Cabinet as the Prime 
Minister of the country. 

The legislative power was divided into three lists: 
the Federal, the Proyincial and the Concurrent. It 
provided these lists in the form of schedules, which 
retained the subjects over which the Centre and the 
Provinces:-had the legislative authority. The,third list 
entitled as concurrent list retained the subjects over 
which the Centre and the Provinces had the: con- 
current authority ; but in case of conflict or over- 
lapping, the Central law was to prevail. 


The domain of ‘three State organs, namely, exe- 
were markedly 
defined and the extent of their operation was deter- 


cutive, judicial ‘and “legislative, 
mined. The judiciary was ‘under obligation’ to en- 
force ae pple ag Rights aoe apa to th 
citizens.’ 


The Govetnment Of India AGE 1935, initially did 
not provide for Fundamental Rights, but in 1953 an 
amendment was made and Section 223-A was added 
and the High Courts were. empowered to issue the 
named writs in the nature of guo warranto, manda- 
mus, certiorari prohibition and habeas ‘corpus, etc. 
This Section was declared as invalid “in 1955 in the 
well-known case of Maulvi Tamizuddin by the 
Federal Court of Pakistan. The Constitution of 1956. 
however, provided for the named’ writs coupled 
with the orders and directions to be issued by the 
High Court, vide Article 170. By the issuance of the 


writs the High Courts were empowered to enforce 


r : 
, 
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“Fu odamental Rights’’. 
_ The position of Government Servants was sécur- 
ed and any dismissal, reduction in rank or the re- 
| or even a discharge in the nature of removal 
jas safeguarded against. It was emphatically pro- 
ided that no action envisaging the aforesaid contin- a | 
encies could be taken with reasonable opportunity : 
Mebeing heard preceding such actions. 
The Constitution of 1962. The pattern of this 
Onstitution, though seemingly federal, was in sub- 
unitary. It, did not envisage parliamentary 
democratic government but provided forthe so-called 
residential system which infact was a glorified dic- 
atc orship. The system by which the representatives of 
I e people were brought inthe, National Assembly 
aS < a noyel one, that. is to say, that there was an 
lectoral College’’ consisting of 40,000. Basie 
em rats representing each wing, aggregati 
30,000: The Basic- Democrats were elected. by 
thod.of adult franchise. ‘These: Basic Democra 
“nit m their turn elected .the President and _ th 
men at ets of the Central and Provincial Assemblies 
‘he me kembars: of the:Blectoral College-had to perform 
hjother functions, particularly those relating to 
or Sof self-government, as might be conferred on” 
my law } 
che =entral, Legislature i in the matters of ““Money 
Bil it? Py asiabsolutely impotent. It was the Presiden- 
his ~ Prerogative \to.pass and sanction.the money to 
bee eh harged.on the:Exchequer. 


ite 
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Initially it did not provide the ‘“‘Fundamenta] 
Rights,” but contained Directive Principles in rela- 
tion to the State policy which the legislatures were 
obliged to observe in framing the laws. No law could 
be questioned in the Court of Law on the ground 
that it was derogatory to the principle of State 
policy. In 1963, however, ‘*“‘Fundamental Rights” 
were incorporated in the Constitution, but their 
amplitude did not have the scope as compared with 
the Constitution of 1956, because a number of pro- 
visos and riders were added thereto. These ‘“*Funda- 
mental Rights’® were again suspended in 1965 and 
never revived till the abrogation of this Constitution 
in 1969. 

As regards the Writ Jurisdiction, the High Courts 
were conferred upon a power wider in scope than 
the one enjoyed under the Constitution of 1956. The 
Constitution of 1956 authorised the High Courts to 
issue named writs and those to specified persons and 
bodies, but the Constitution of 1962 authorised the 
High Courts to declare any order passed or action 
taken by any administrative, judicial, quasi-judicial 
body or the person to have been passed or taken 
without any lawful authority and of no legal effect. 
This was certainly an improvement on the earlier 
Constitution. Similarly, in the matter of Government 
servants the constitutional rights and guarantees 
enjoyed by them were considerably curtailed. Only 
the rights provided in the Constitution were dec- 
lared to be enforceable and the rest did not enjoy 


h.. st ; 
he constitutional guarantees. 

In the “‘law-making’’ business the Central Legis- \s 
fure was to legislate only on the subjects parti- it 
Jarised in the third list appended to the Schedule. 
Wother matters, however, the Provincial Legislature 
d the authority to legislate. The Ordinance making 

wets of the President were not subject to the same 
fount of constitutional restrictions as under the 

nstitution of 1956, because the trend discoverable 

m the Constitution of 1962 was towards dictator- 

» concentrated in one man as President. The 
ident, who must be a Muslim, is elected for a 
aod of five years, but he is eligible for re-election. 

is the Supreme Commander of the Defence Ser- 

ss and the executive authority of the Republic 

S in him. Hence the division of power was 
lously guarded against. It was, perhaps, for these 

measures that the Constitution of 1962 was not like 
he democratic-minded sections of the peopl 
§ Constitution also maintained the parity syster 
yveen the two Wings. 
Comparison. A comparative study of the twe 
documents leads one to the conclusion that, apart 
from the larger power conferred on the High Courts, 
the Constitution of 1962 was a step towards retro 
gI ssion in all material aspects in relation to the entire ~ 
State policy. It denied the power of voting money 
‘bills to the peoples’ representatives. It also denied 
the right of adult franchise to the people at large by 
‘providing an indirect system of election. It also 
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denied the constitutional rights and guarantees to 
the Government ‘servants in all other respects barring 
a few items and also placed drastic restrictions on 
the Central Legislature in the law-making process. 
Firstly, it denied “‘Fundamental ‘Rights’’ outright, 
but subsequent revival thereof survived) only for a 
year or so and the citizens were constantly deprived 
of the democratic rights which theyenjoyed under the 
Constitution of 1956. By providing for ‘the»so-called 
Presidential system it imposed a dictatorship and 
was an indirect denial of the rights which'the Parlia- 
mentary system envisages. 

The Constitution of 1956 had adopted a Parhia- 
mentary pattern: ‘As the Constitution ‘of 1962 was 
given by a single individual and not by a representa- 
tive Assembly, it embodies, like other constitutions, 
the political philosophy of its maker. The Constitu- 
tion of 1956, except in the matter of Writ jurisdic- 
tion, provided for ‘almost all those rights and pri- 
vileges which a democratic system visualised for the 
citizens. The abrogation of the Constitution of 1956 
was relatable to the desire of those who did not want 
to have the people of this country ‘enjoy the demo- 
cratic rights and evolve the democratic institutions 
for their governance. 

“A representative and reasonable Assembly is an 
essential and common féature of a‘democratic con- 


stitution, but indirect elections under the Constitu- 
tion of 1962 fail to give full effect to the principle of 
responsibility and periodic accountability of the 


ph’ 2] Constitutional Law 
ele ted Executive and Legislature.’’ We can safely 
ay that the Constitution of 1956 was corrective of 
id supplementary to the Government of India Act, 
35, but the Constitution of 1962 inflicted denial 
all those constitutional and “Fundamental Rights”’ 
lich only democratic institutions nurture. Hence 
€ Constitution of 1962 can be termed to be no- 
ng but an embodiment of reactionary measures. 
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Chapter 3 
INTERNATIONAL LAW 


Muslims, the First Writers on the 
International Law 


The usages and customs of the pre-Islamic Arabia 
could not become an elaborated system. In the early 
days of Islam the term siyar (~~) was used to signify 
the law relating to war, peace and neutrality. We 
cite a few instances in its support: 

Se he 9 Bi des — NM was Tyla! dw OF YU VI ¢ 

cre NAT I fee FL Nigel oc ge gl b de 3 SU ER A 

— sl ol Vig fag What Vg Whe Vg ly tet Veg ll Vg all iv 
A KS aed Spe 9 al Age 4g 

[Then the Prophet ordered Bilal to hand over the banner to 
him (to ‘Abd al-Rahman ibn ‘Awf). He did so. Then the Pro- 
phet eulogised God and asked for His mercy upon himself, 
then said : O Son of ‘Awf ! take it. Fight ye all in the path of 
God and combat those who do not believe in God. Yet never 
commit breach of trust nor treachery nor mutilate anybody nor 
kill any minor or woman. This is the pact of God and the be- 
haviour of His Messenger for your guidance. 


2 Sdso | Ze gts S gh) spn Led Op nud 9 Led Ogernas gi 3 
[They used to give public feasts there and behaved there 
according to the behaviour of the Kings of Dumat al-Jandal.| 
1. Ibn Hashim. Sirat, p, 992. 
2. Ibn Habib, pore)! OLS, p. 265. 
198 
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J Ayal 9 XII shale 5 45451 ple te le egy 

‘ SLU cnt I GA had Y pS « 5 
_ [The Muslim garrison shall concede to them a share in the 
‘booty, adroitness in Government and moderation in behaviour. 
T his is a decision which neither of the contracting parties may 
change. ] 

» Itisclear from the above-quoted examples that 
in the pre-Islamic days as well as in the early period | 
of Islam the conduct of the rulers, both in war and 
peace, was referred to by the term Sirat. Imam Abu 
anifah (d. 150 A.H.) is the first scholar who deliver- 
ed lectures on Muslim laws of war and peace. These 
jlectures were edited by his disciples of which “Cts 
Pid!” and “nN! nl ots” of ash-Shaibani (d. 
18s A.H.), and of Ibrahim al-Fazari (d. 188 a.u.) ar 
available. Imam al-Awza‘i (d. 157 A.H.) criticised th 
opinions of Imam Abu Hanifah regarding siyar. Al- 
Awza‘i’s work is not available but a rejoinder to it 
by Imam Abu Yusuf, namely “¢\jsY!_~ Je >” ha: 
been edited. Dr Muhammad Hamidullah says : 


ok 
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“The term sirat, which linguistically signified conduct in 
seneral, acquired later the restricted sense of the conduct of — 
the . Prophet in his wars, and later still the conduct of Muslim 
I rulers i in international affairs.’’4 


“The Muslim scholars introduced international 
j M It is obvious that siyar was taught as a part of 
Islamic figh in all the Muslim institutions. This 
b ranch of law was developed and polished by Muslim 


er 
ALG 


a 3. Ibn Sard, Tabagat, 211, 32-33. 
4 4. The Muslim Conduct of State, p. 13. 
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lawyers and historians. It was an independent sub- 
ject. Dr Muhammad Hamidullah says : 
**It is clear from this that the Muslims very early developed 
a science of International Law and, divorcing it from political 
science and general law, madeit an indépendent subject. When 
we study the early Arabic works on International Law and 
allied subjects, we have a vivid idea of relations of the Muslims 
and the Rum (Byzantines) and others in time of war as well as 
peace, and we see how interaction was going on not only in the 
—art of warfaré but also in the very science of International Law. 
| ‘We come actoss, for the first time, the full-fledged notion of re- 
| cognising rights for the enemy in all times, in peace as much as 
| in war, rights endorsed by the Qur’an anid by the practice of 


\ the Prophet and his successors It is also to be noted that books 


on jura belli (Laws of Wary by Ayala and Vitoria, Gentiles 
and Grotius and others have no counterpart in the Roman and 
Greek literatures, and they are the product of an age when 
European erudition was not $0 highly developed as today. To 
us, therefore, they ate but echbes of these Arabic works on 
jihad (War) and siyar (conduct in time of war and peace). 
There we seek for the link between the Roman and the modern 
periods, and there must we recognise the origin of the epoch- 
making change in the concept of International Law. And we see 
ia the role played by Islam in the world-history of Internationa! 
Law.’’> 
Islam rendered a great Service to the world with 
respect to the introduction of internationalism and 
humanism. It will be useful to cite a few lines by Mr 
_* H.K. Sherwani: 
“When the Qur’anic principles were revealed, not only 
Arabia but the whole Arab was rent asunder by warring castes, 
nations and classes, and Islam struck a new note by preaching 


5. Ibid,, p. 69. 
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na j0nalism and humanism, It was an extremely eae 


fce."6 

[0 sum up. Even as a separate and independent 
iee “International Law’’ owes its origin to Arab 
rf ms of the Umayyad period, who divorced it 
| political science and law general, though not 
lacing it from its ethical bases.’ 


a | Theory of Nation in Islant 

he ‘modern law of nations is designed to regu- 
he relationship among the nations of different 
a The law is not enforced by any superior 
State but by members of the nations them- 
8. In the primitive days the States had coined 
fand regulations for their application regarding 
hutual relationship of States. The earlier systems 
hellaw of nations were not worldwide in nat 
it sphere of operation was limited. They 
he 1 lationship of nations and civilisations 


ed sphere. Imam al-Shaibani says: 


mite 
ey Within each civilization a body of principles and rul 
IC PP d for regulating the conduct of states with one another 
ace and war: These systems, however, were not, truly inter- 
ni “it the modern sense, for each was exclusive and failed 
cognize ‘the principlés of legal equality and reciprocity 
h ar "essential to any system if it is to become worldwide. 
pos sibility of the various systems integrating into a single 
re ‘mt System was virtuality nill.’’® 

q He 

Studies in, Muslim Political Thought and Administration, p. 33. 
no “cits, p. x x 

Shaibani, Sir, Tr, by Majid Khadduri, 
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an With the establishment of the Islamic State the 
| need for conducting relations with non-Islamic States 
as well as with the non-Muslim citizens within the 
Islamic State was felt. To meet this need, Muslim 
jurists developed siyar into the Islamic law of 
nations. Islam provided a system of law which ex- 
tended justice through the whole world. The Islamic 
law of nations ameliorated the sufferings of the peo- 
ple and established an organised world society. 

The primitive nations, no doubt, had some form 
of laws for regulating their relationship with one an- 
other. They termed it as the law of nations. History 
tells us that the ancient Egyptians and Babylonians 
signed agreements with their neighbouring ‘countries 
with respect to their problems for the use of water, 
settlement of frontier and the exchange of prisoners, 
etc. In the same way India, China and Christian 
countries also formulated similar systems for the re- 
gulation of their relationship with one another. 

In the beginning the Islamic law of nations was 

a law which governed the conduct of war and 
division of booty. But by and by this concept was 
used in the broader sense which included in its ambit 
peaceful relations, making of treaties and movement 
of people from one State to another for commercial 
purposes, etc. 

The theory of Islamic law of nations may be 

divided into three sub-heads. 
(1) The Islamic Concept of World Order. For the 
reconstruction of an Islamic theory of the law of 


QaaeeEueE= 
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nations this fact should be clear in one’s mind that | 
Islam is not a set of rituals but a code of life. Itis 
sO a political community (<-l) gifted with Divine 
vaw which enables this Ummah to regulate herre- | 
ations with other nations of the world. | 

/ The main aim of Islam is to establish peace and | 
ider according to the norms of Islamic justice in \ 
Meislamic State and then extend its scope to the | 
tire world: ““The ideal aimed at by Islam is the 

stablishment of a world government so as to remove 

ull’ causes of international friction and wars. Each | 
country would be free to pursue its national aims | 
and aspirations, and would have complete autonomy | 
in local affairs, and yet would be a unit in a larger’ 
whole. Islam does not, however, permit any compul 
on or coercion for the achievement of this idea 
and leaves it entirely to the will of the people of th 
dif ferent countries.’’? That is why from the very out 
t Islam entered into peaceful treaties with 
n BM eibourine States with a set of rules and practi 
The Muslims are bound to observe the legal a 
sthical rules of Islam irrespective of their domici 
nm the Islamic or the alien territory. On the oth 
ha ne the non-Muslims residing in the Islamic Sta 
e not called upon to observe all the legal and eth 
C al Tules of Islam unless they themselves wish to 
ave iil of the Islamic justice. It is the duty of Islam to ) 
sal with the legal problems between Muslims and — 

Bee Muslims under International Law. 


9, Mizan, Vol. II, No. 1 (March 1959), p. 11. 
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Under the Islamic International Law, the world 
is divided into »Yl4lo (Territory. of Islam) and 
2)! 12 (Territory of War). One of the tests, as to 
whether a country should be treated as a Dar al- 
Harb or Dar al-lslam, is whether or not congrega- 
tional prayers on Fridays and ‘Ids-are held in the 
country.’® Shafi‘i jurists added a third temporary 
division called <=! ,!> (Territory of Covenant) giv- 
ing qualified recognition to non-Muslim communities 
if they entered into treaty with Islam. The Hanafi 
jurists do not recognise this last division. They argue 
that if the non-Muslims of a-territory are on.a peace 
treaty and pay tribute, then it becomes the :part 
of Dar al-Islam. “The Dar al-Islam, in theory, was 
in a state of war with the Dar «l-Harb, because the 
ultimate object of Islam .was the whole world. Dar 
al-Harb (State of Nature) was aot treated as no- 

_man’s-land. Its hostile relations with the Dar al-Islam 
were regulated with the Islamic law of war.’’"* 

(2) The Doctrine of Jihad. Jihad 1s an instrument 
which transforms Dar al-Harb into Dar al-Islam. The 
ultimate object of Islam is the universalisation of the 

Islamic faith and the establishment of God’s sove- 
reignty over the world. This object may be achieved 
through jihad. According to Shaibani, ‘‘the jihad, in 
the broader sense of the term, did not necessarily 
call for violence or fighting, since Islam might 
achieve its ultimate goal by peaceful as well as by 


10 Radd al-Muhtar, III, 275. 
Ii, Shaibani, op. cit, 
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iolent means. It was accordingly a form of religious 
Fopaganda carried out by spiritual as well as by: 


terial means’? Islam is against all sorts of war 
gept the religious one. Sir Abdur Rahim says : 

“The Imam would be justified in declaring such a war 

mst the non-Muslims of Dar al-Harb orjan alien State for 

protection of religion.’’!? 

7 he Holy Qur’an says : 

‘ — (5 2:9) pepctes Ce AT Ass! 1 Lb 

[Slay the idolaters wherever ye find them. ] 

There is a tradition of the Holy Prophet on this 
bject also ; ‘to fight polytheists until they say: 
rere is no god but God.’ 

(: Conditions of Peace. According to Islamic 
sal theory, there is a state of war between Dar al- 
fam and Dar al-Harb until the later is overcome by 
Siformer. When Dar al-Harb disappears, the state. 

war ends and -the supremacy of Dar al-Islami 

nov lédged. The main aim of Islam is to procul 
ice instead of war. Mr H.K. Sherwani says : 
‘The ; plication of this principle is according to the ver 
nce of the Our’an, for the two’basic doctrines the Precepto 
ght a € ‘couched in ‘the-two ‘pithy ‘terms, fman and Islam; 
ine meaning the ‘rule of peace and the other that of obedi 
e715 fl 
The non-Muslims living in Dar al-Islam enjoy the 
purity! of lite and property and freedom of religion. 


Aron - 232 . ms 

bos Lhe Principles of Muhammadan Jurisprudence (1958), p. 392, 

14. Sahih Bukhari,t, 111. | 
LW 


15. Op.-cit., ‘:p. 25. 


Pt. I 


206 Islamic Jurisprudence 


“Not only may the /mam enter into a treaty of peace 
with anon-Muslim State, but individual Muslim may 
afford protection to individual non-Muslim subjects 
of a non-Muslim State, in which case it will not be 
lawful for a Muslim to fight them. But should the 
Imam be of opinion that it is not expedient that 
those non-Muslims should continue to be under such 
protection, the protection will be withdrawn after 
notice has been given to them.’’*® 


Islamic Law of War 


Definition of War. Al-Kasani defines Jihad thus: 
*‘Jihad in the technology of law is used for expend- 
ing ability and power in fighting in the path of God 
by means of life, property, tongue and other than 
these.’”?’ 

Jihad is not considered as a personal duty (c+ *.) 
to be observed by each and every individual (cf. 
Col Ss lyette) Ab age 5 K 5 54) V5 (9 : 112) but only a 
general or collective duty (25 +4). This fact renders 
the administration of jihad entirely in the hands of the 
Government. This practice of the Prophet also shows 
that either he himself organised the expeditions or 
delegated authority to responsible governors or tribal 
chieftains.'* Abu Yusuf says: 


[No army marches without permission of the Caliph.} 


16 Hidayoh, V, 210-13. 
18 Ibn Hisham, p, 954. 


7 ‘6 ai bya! 14; .?? VIL, 97. 
19. | oe) GS”? p. 123. 
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Av war cannot be waged without permission of the 
Caliph (Central Government).”° 
) These and scores of other verses and traditions of 
Prophet render military service an obligatory 
uty of every Muslim. Ordinarily, women and slaves 
fe exempt, but if the rest of the man-power proves. 
1st fficient, even these are liable to active military 
fvice.2* Regarding training and preparations in 
mes S of peace we read again in the Qur’an: ( 


4 HOse 5 Lod! bL, oo 89) Cp petal Ly eg gels 
Fe ES Le gy prgales ail © ngigeled VY egisd ge guys! os rF ghe 4 
e BU LW Noe Ol 9 Sylar Y els pS Sy ail dee Fs 
— (61-60 = 8) pldl null ye ail - ail Le yi , 
Lawful Wars. The lawful reasons for Muslims to 
ag ‘War may fall into the following categories - 
(1) The Continuation of an Existing War 

PES erly Sm OS pte! Rey pel set VI aladl 136 
— (929) te S a) Notes aes 


( 2) Defensive 
ag Ol “N92 Vy pga gl Sl dew GbE, | 

- (190 : 2) Otcaa] 
Brion 
A pa uo a Ol 9“ Nylb egih Osh ply Osi 
% aa - (39 : 22) 
amples. (1) Life in Medina after Hijrah. (2) 


ae 
aad 
4 
a 
% 


20. Mawardi, ‘SUELO I b> YI, arn, 53: 
ai, he JEU dogs,” =e on Jihad, etc. 
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from the north to Medina. 
Khaibar is an instance of nipping war in the bud. 


> 92 9N od 9 Aged cla Ul yes 9 pgilel 155 Lye Obit S 


— (73 2 9) Cees SS Ol oghF Ol Gal DG agigtsl o> ds 
An important saying of the Prophet enumerates 


_the kinds of defensive wars and says : 


‘*Whoever fights in defence of his person and is killed, 


is a martyr, whoever is killed in defence of his property is a 
martyr, whoever fights in defence of his family and is killed i. 
a martyr, and whoever is killed for the cause of God is 3 


martyr.’’2 
(3) Sympathetic 
39 cee ct, ped oh LL bape ley oA 9 Let giblls 


alg Ere werd 95 Ried 995 he Vyse! Shs Ghd aT pease ¢ 


; — (7/2 : 8) met Og | 
ele! 9 SN oy. Cninerund! 9 wl bee § Onli Y IL. s 


Joe! os lel SUN! atl ode 5 Le xl yy O54 GI SIU J, 


SOK Ie] AU Lae SH go W pel JUS cy 
O! Gast eel bsls ect) Gi GO Ailes 19a oul, 
~ (76-75 : 4) lines O6 .; J 
(4) Punitive. The following causes constitute Jaw. 
ful reasons for waging war, viz. (i) Hypocrisy : 
Spee ats 9 agile Hel 9 crite! » USI 4 cel lal & 
— (9 : 66) 2. 
(11) Apostasy, insisting on thenon-binding cha; 


ee 


“~~ 
a 


22, Suyutt. 
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Expedition against J+sJ! 495 1n 5 A.m4. when the loca! 
chieftain (!4.55!) was molesting the caravans coming 
(3) ‘The attack on 


International Law 


ch lo ie 1 oe 
i. 
ter BE Zakat (that is refusing to pay taxes) or any 


ot ete duty, ‘“‘rebellion’’. 

altel on OF baw lod. | basi pcg hi oOo cnilb ol.» 

ead SG OF Io) MN Se Ad oil Ib GAT! Dg 
D 9.5 49) cranial coy ail OF Nght 5 Saul, 4 

g (ii) Breaking of a covenant,by the other party, : 

iS A uw Sd SF Nptnb gy page dal ye! gil IA OI lg 4 
: (13-12°: 9) say ald fre) GLI Y pg il aol 

becoming a Kharijite, because such people say that 

te test of the Muslim community is apostate and 

ake up arms against the established government. _ 

‘() Idealistjc. It means in the path of God Si 3). i 

1e Qur' an says: 


aa oh, oe pal Gal os SAIL A pay Suny! SI! ge 
Wary of »,(33.. 9). OS y2eIl 055 
Sal IS = reyeatht pio wt asl, fl. os i 
a, @8oq) Diso0v os ~ 09: 3). ay 5 
£ adith.:t* Whoever among you sees.an.in 
héomust,change ,it;-by his) hand; if he -canne 
mus t do so by his tongue ;. if; he cannot, he. must 
soiby his heart. (through‘disapproval,.etc.), but.th 
las Twa ld. ‘testify . to. the | extreme, WsAkness orn 
faith.” i 
-Ttiswell known that the Qur’an, says. ea Gast, 
Di Hamidullah says: 

* “Th e whole life of the Prophet shows that he sought) liberty- 
to pega Tis. mesenagy In his d Befensive Or punitive wars, when 


ey 4 


23. Sahth i. Teas I, 50. 


- 


| 


| 
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he predominated, he compelled nobody to embrace Islam, but 
tolerated non-Muslims, Christians, Jews, Parsis in particular. 
as subjects of the State.”’ 

Jihad is said to be good not in itself (4.4 ¢), but 

for the sake of something else (enJ 5.-), namely. 
religion. Jihad is permitted for the protection of 
Islam and is limited by. such necessity. This is in the 
first place apparent from the fact that the Jmam is 
allowed to enter into treaty of peace with the hostile 
State if such a treaty would secure the prevention of 
the evil to be avoided.“ Then, no such war can be 
waged unless the non-Muslim subjects of the hostile 
State have first of all been invited to embrace Islam; 
and if they accept such invitation, hostilities are to 
cease at once. If they refuse to accept Islam but 
accept the suzerainty of Islam by agreeing to pay a 
poll-tax (13) to the Muslim State, in that case also 
hostilities must cease as there would be no more 
likelihood of danger to Islam. Consequently, such 
non-Muslims will enjoy all the rights in respect of 
their lives and property like Muslims.* 

Nature of War. Muslims think of war only as un- 
avoidable, not as desired or to be sought after. The 
Qur’an says: 

- (61 28) Bl Se Soi 5 mel ple ye O! 5 

[And if they incline to peace, incline thou also to it and 
trust in God.] 


OAL Gd phe aly OgleVI 


24. Hidayah, V, 200-05. 
25 Sir Abdur Rahim, op. cit., p. 293, 


eH Plt Ml eas Iyei 


211 ee 
= (35 : 47) Ste! 
[So do not falter and cry out for peace, ye (will be) the | 
uppermost and Allah is with you, and a willl not ee (the : 
reward of your actions.] | is LP hs 
A hadith of the Prophet goes: i ae t ee 
**Do not be eager to meet the ehemy but ask God for safety. 
l 
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Yet if you meet them, persevere and have patience; and gis 
that Paradise is under the. shadow of swords.’?26 ose | 
a ping All 9 ate ail he au! JS gs) Ol gsi cd! cp alte oe 

27. Saeed! SAE oS Tre! Ol Vglel 5 


_ “The underlying idea of jihad is to maintain the 
pl redominance of the power or the balance of power 
as ‘iti is euphemistically called in modern European | 
1 | omacy,”” says Abdur Rahim.” | 
| Acts Forbidden. In actual fight the following acts 

are forbidden to a Muslim army as regards enemy 
perso ns and property : | 

(1) ) Unnecessary, cruel and tortuous ways of killing. 
Q Cilling non-combatants (women, minors, servants, 
save es, b lind, those incapable of fight, etc.) 

— (3). Prisoners of war are not be decapitated. 

3 (4) } Mutilation of men as well as beasts. 

‘ (5) Treachery and perfidy. 

(6) De -vastation, destruction of harvest, cutting trees un- 

nece ssarily, 

A (7): laughtering animals more than what is necessary for 

oc id. aig 
OP ax¢ ass. and wickedness. \ 


fyt wae, b ; 4 


27, 66 Syloe Js! tga”? p. 333, 


‘Sir Abdur Rahim, op. cit., p. 393. 
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(9) Adultery and fornication. 

(10) Killing enemy hostages. 

(11) Severing the head of some fallen enemy and sending it 
to higher Muslim authorities is regarded as improper, and dis- 
liked (e9 SS). The first Caliph issued orders forbidding. it. 

(12) Massacre. 

(13) Killing parents. 

(14) Killing peasants when they. do not fight, 

(15) Killing traders, merchants, contractors and the like, i! 
they do not take part in actual fighting.. 


9_ oS hall sl Og Y yi JE pho 
(16) Burning a captured man or animal to death. 
(17) Acts. forbidden under treaties. | 


Acts. Permitted. 


(1), If, the enemy is.absent, ambush may, be laid for him. Af 
he is present, yet out of reach, he may be, besieged... %4, 
= (3: 9) Ae K cot | gail 9 peanenl 3 3 pgs ie 
(2) _ Recourse “might be had to uses, 
(3) Propaganda. oe y 
(4) The enemy acct be attacked with all kinds of weapons. 


- (60 : 15) 635 o ae L, haa I gsc! r 
(5) Assassination, for diminishing greater bloodshed. 
(6) Night attacks. 
(7) Unintentional Killing. of non-combatants i is exempt from 
punishment. 
(8) Enemy Property may be destroyed or captured. 
(9) Water ‘supply’ of the enemy may be cut off or in some 
other way made unusable. 
(10) Food and fodder may be obtained from the enem) 
country. 
(11) Individuals or locality may collectively be fined o1 


{J 


29; Abu Yusuf, op, cit., p, 122. 
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otherwise punished for indisci pline or hosti lity to the occupy- 
ing forces. The general principle may | help to a-great extent 
that everything not prohibited is premissible ( (in bY! bel), that 

“is **Originally everything is lawful.” 


___ End of War. A war may be ended in one of the 
following ways : 


¥ (1) Without any mutual agreement and without definive 
,  /°the length ‘of the duration of peace like the Battles of Badr, 

q y, “*Uhud and Khandaq. 

| Le (2) The non-Muslim enemy embraces Islam. 

(3) Defeat of the enemy and annexation of their territory- 

+ (4) Acceptance bythe enemy of the overlordship or suzer- 

Baicty, of the Muslim State. 

| (5), Setting the diflerences.in a treaty of peace. 


- The Law of Treaty 

| * ature of the Tr reaty of Peace. The treaty of peace 
Be nsures future friendship, alliance and co-operation 
ACC cording to its terms and conditions. Sometimes it 
is he pful in the cessation of hostilities and the crea-= 


a of congenial atmosphere betweén the’ warrin 
es. Al-Shaibani Says: 
7 The treaties were regarded as temporary arrangement 


While the state-of war was regarded asthe normal relationship 
tween ithe Dar al-Islam and Dar al-Harb.’’3° 


0 a * impossible to’ contract ‘a treaty. of “per- 
al’ alliance ‘with non-Muslims. Dr’ Muhammad 
off lah ‘says : 


“T) falProphaot! &acinded pacts of ‘mutual assistance: with 
tan tribes around Madinah. [n all the treaties of the early 
| ba. tie iqQD. Lt 

30. Shaibani, Siyay, Tr, Majid Khadduri. 


214 Islamic Jurisprudence [ Pt. I] 


days of the Muslim State, there is no time limit. In the treaty 
of Hudaibiyah alone we come across the mention of the terms 
‘ten years’ during which the treaty would operate.’’>! 

It is the duty of the Imam to consider as to 
whether the treaty is beneficial to the Muslims or not. 
It is, however, the welfare or the betterment of the 
Muslims which matters. Mr Abdur Rahim says: 

«<Such a treaty is regarded as carrying out the real aim of 
Jihad which is to ward off injuries likely to be inflicted by non- 
Muslims. It is assumed that the Jmam is to enter into a treat) 
only for the good of Muhammadans.’’?2 

If in the duration of a treaty the head of Islamic 
State thinks it fit to withdraw from it, he can do it 
provided he gives a notice of this intention to the 
other party. In case the other violates the condition: 
of a treaty the Imam is not bound to give such a 
notice. 

The other aspect of the treaty of peace may be 
visualised in the following verses of the Qur’an : 


pears elsl dora! 9 degel Nigiri Y Lyeel gpl le! & ()) 
Cael! ogi! tgs Y ail O! bages di Kes tlt Ge 9 bax els 
| = (51 : 3) 
9S gheI) Ogents GWU bgeel Cpl 9 Uguy 9 all py K'! () 
NyiaT cll y Agiey 9 ail Sod Ge 9 OOgT Ny (eh 9 B95 r! OF 
Nasi Gl Mgt Y gut gill 2h O Odi! pe ail or 
AN giiV 5 ell gh USN 9 LE ope Ug oD cyiAll ope Cay Lae 
~ (5155:: 5) Bigs p50 
Ngerecanl OI cll gl aSGlgtl 9 pK bl Nyasa V Lyel yy I at b 


31. Op, cit., p. 268. 32, Op. cit.. p- 59. 


. k ) 
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~ (23 £9) Ogallill om SESE Kee a) 92 ge 9 OLE! Ue AI 
lpreend O CAT pte! cys calc cpl cS! gues 9 al Ge sels (y) 
Gee Gl Ol 9 dil Crease ne NI Igelel 9 14+! dn)! 2)3! 


~ (2-1 : 9) J! 
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Effects of a Treaty of Peace 


(1) The subject over which hostilities had broken out 1s 
_ settled. 


(2) The rights of belligerency, i.e. killing, capturing, 


__ plundering and occupying, etc. , are brought to an end. 


(3) Unless otherwise provided in the treaty, the status quo 
before the conclusion of the treaty will be maintained. 
(4) Prisoners of war are exchanged or otherwise released. 


§ 


| a (5) As soon as peace is concluded, the treaties suspended 


during the war, and which require no renewal, automatically 
\ revive and treaties dealing with behaviour during the war are 
p perpended. 


Elements of Treaty 


\ i (1) Treaty must be in writing. The Qur’an says : 

ee (2822 2) ope G hel Gy Sa a Ld 
[When ye contract a debt for a fixed term, record j 
rriting. 
m2) The date of the writing of the treaty and the date 
vhi pent comes into force. 

G) Duration of the treaty. 

pee reise for the observance. and execution of the 


| ( @ PBigtatlires of the duly authorised persons. 
m (6) The sanction for execution, such as hostages, etc. 
( }) Along with the main treaty, sometimes annexes, supple- 
I nen ts, provisos and even secret sections are also to be found. 


i mendment of Treaties. Treaties may be amended 
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in part at any time by mutual consent of the 
parties. 

Denunciation of Treaties. Due to the changed 
circumstances the condition of treaty may be revised. 
The Imam can do so, but only\after giving: sufficient 
notice of his intention,.to-the other party, otherwise 
it would be an act of treachery which the law forbids. 
‘Tf the’other party violates thé'treaty, it is*not neces- 
sary for the Imam to give a formal notice’before tak- 
ing action. 


The Law’ of Neutrality 


The pre-Islamic and: early Islamic:Arabs used the 
“term “‘i‘tizal’’ (d\+)) for neutrality: In modern :termi- 
nology it is signified as hiyadah (s>\~). Fhe conception 
of neutrality was common among the, Arabs, e.g. 
the Treaty of Neutrality between Emperor Decius 
(d. 251 c.£.) and Ghassanid_ prinee-of Syria, and 
mention of neutrality in the War. of Basus between 
the tribes of Bakr and Taghlib. 

There are cases and: treaties,of neutrality during 
the time of the Holy Prophet and the Rightly-Guided 
Caliphs. We explain only two'cases of such nature. 

(1) The allied tribesof Banu al-Nadir and Ghatafan 
secured the promise of alliance from Banu Quraizah. 
In 4 A.H. Banu al-Nadir, violating the terms of 
treaty, refused to contribute.towards the blood- 
money of some of the’ allies common to them and 
Muslims. They were besieged.-Banu Quraizah and 
Banu Ghatafan remained neutral and rendered no 
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help to the Banw al-Nadir.*° 

(2) Jarud’s tribe, Abd al-Qais, remained loyal to 

Islam and was neutral in ‘the struggle between the 
-\Muslims of: Bahrain’ and the rest of the: tribe of 

Rabi‘ah.*4 . > 

There sare numerous treaties of. neutrality, or 

_ \documents which indicate neutrality in the early 
be Bes of Islam. A few.of.them are quoted here :. 
: (a) The Holy Prophet entered into treaty with the 
7 “non- Muslim Arab tribes living around Medina es- 
~ pecially on the caravan route of the Meccans to and 
“from Syria. 
" ' (b) Treaty with Banu Ghifar (a tribe near the 
Red Sea). | 
© A treaty of alliance and neutrality with Ba 
‘Abe ‘ibn ‘Adjiy in 5 A.H. 
@ The famous treaty of Hudaibiyah. It 
ic ontains the provision of neutrality. 
it will be interesting to view the laws o 
tr ality according to jurists. From the*above fac 
EVI dent that*the early Muslims were aware ¢ 
[1m ‘‘heutrality’’. It does not’ go. without 
at the laws of neutrality were not so elabora 
pe cays asin the modern times. The laws 
fality may be condensed into the;rights and ob 
sat ions of neutrals vis-a-vis States actually engaged 
tea war. Imam ‘Sarakhsi has discussed this subject 


Py te : 
at full length. For instance, he says : 


$3,;1bn Sad,vop. cit.) 1/2. p. 41. 
| Tabari, Ta rikh, p. 1990. 


Af; 
a 
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‘‘Regarding the enemy ship with goods, and neutra] ship 
with enemy goods, our authors lay down a general principle 
that the safety of the owner renders the property safe 


(SU! doje sleek SIS! ds). 
The relevant verses of the Qur’an may be enu- 
merated thus: 
OL fal ops fy 257 op UI weil end Os) gis 1,80 cpl Bi el (,) 
b Speed Sigs Oly Nyt (et 5 abi Vy Re ed el 
Ils CU 9 eee Ose se Lee el GI O OHI agil dec al; 
~ (12-11 : 59) O59 ,23 Y € bovl Cs) eh 9 pa ons rd not 
In these verses it is predicted that the hypocrites 
among the inhabitants of Medina would not help 
their friends (the Jews of Banu al-Nadir), but would 
remain neutral in case of fight with the Muslims. 
The Muslims are advised to take care of certain 
tribes who had remained neutral and bad not helped 
the enemies of Islam in their fight against the Mus- 
lims. They took drastic action against those who 
violated their neutrality. 
Ly alts og Lad oS pees oS EOS etl eee cel ol Cy) 
~ (4:9) oe! c= alo! bwegits Bl artes weal Te fo.) 
i Se wo 9 NS pH oI Gl GF al Mee Y (,) 
Pri nes kK! oO phn! Ce al Ol beg l | etl 9 ees n O! aS yh 
els! dele ek 5 eS LS cee eS gel 9 A SoS SUG ol os 
- (9-8 2 60) OU pe Sb wah ce 9 aryly Od 


The Contribution of Islam to the Inter- 
nationalising of Human Socie ty 


‘Islam has discarded, from the very beginning, 
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differences. of race and colour, country and langu- uae 
age, in favour of the universal brotherhood of the i Meas 
Faithful,’’ says. Dr Muhammad Hamidullah.° 33'For) yee 
instance, the Qur’ an says : | 
Og 5 pe ail sly Sigel oy Lyne Spe Oi peyall F ay 
ik ual ‘= (10% 49) Ra 
She al cani 15 53! 9 1 Vy Cad aN ipa Meets Oye ee Han 
“Wan it fe og Uys! dey Sree Sy oy WE cTel eS 
Ose SS ant WS Bl oy KIT Ge Sas GUI ge 
‘ - (102: 3) ae 
GH oa dy IT 9 Ng tas Nye jlT Vg Uguy 9 il lyebly (3) 
~ (46 : 8) inal a. ait ot 
~ (92: 21) RYT oN) Ul 9 staly Ut Kea! ode OF (4) 
agi unity and brotherhood described in 
“Que an joined the hearts of enemy tribes. The 
lims were enjoined upon to hold the rope of 
tis ghtly oa never to separate. Mr H.K. Sh 
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«The social reforms are interspersed throughout th 
ale hey were not put forward merely as ideals, but the p 
Ari abs were made to practise them, Thus the nomads of des 
wel e transformed into great statesmen, generals, merchants, 
E ings « and emperors, and made superior even to those who 
a a civilization dating back to thousands of years.’’34 


, Besides safeguarding the individual rights and 
liber ies, Islam is a pioneer of the collective welfare 
f the ee The institution of zakat, the estab- 


AY 


¥ va 
; 35. Op. cit : p. 43. 36. Op. cit., pp. 28-29. 
2" yy Pane 
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lishment of Bait al-Mal, Hajj and khilafat are it; 
examples. 
Brotherhood of Man. A few typical quotations of 
this nature are given from the Qur’an: 
(a) Creation of mankind from the’same couple : 
lars BS 9 Stolg edi ge AME CM BN) Noah HL! LQ! b 
~ (1: 4) bs 5 Ges Vey lee ey 9 es; 
BUS 5 Ugnt plea s Neil s LSS oe pRads UP Wily! b 
~ (13 : 49) ns ple al Ol” Sail Sl sre (GS ON Ty 
(b) Mankind is one community : 
= (213 2) sda! 9 dul eo) OF 
Sy oye ieee EA Vig) sg “Mydes i Stal I YI bd Ob GL » 
= (AG 10) She al 
(Cc) Islam is universal : 
(104: 12) celal S3.91 ge Ob hie rw oi Lig) 
Ye Wh wh SS ati as te ld EY SL Ly 
= (28 3 34) nk: 
~ (107 : 21) cub dy VII L 
(d) Difference of colour and language explained : 
5 OO! pNIgJI 9 pe SAzsl 5 4) Vig Slaw! le OT os 
= (22:30) cel 225 0: 
Nystad SUS 9 Wipe Slang Mealy Side eRe Ul 
= (13 : 49) 
(e) Toleration par excellence : 
| eget ant onl txt Chee) 9 Seas! 9 lasls Cpls eat esl ol 
Osis ph V9 wale Soe Vo tty Ae otal peli ble Jor 9 3 
- (62:2 
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asls Pre ol ot Getls Onell | gals cls | gal cpl rs) 
ay 69). Osi56 at Vo edhe Got W ball Jue 9 <I 
AY ti Vb Sey 9 ed eT ye MN NS Cot Jol be 
Ils Ob " atl 95 cye ULI Lass a Seep Vo Ce ay Spas Vo 
~ (63, 53) Ogebne UL Lyrgetl Lgl gai 


Prisoners of War and Slavery 
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This: subject has two parts : (1) Muslim prisoners; 
_ (2). enemy:prisoners. 

Muslim Prisoners. A Muslim prisoner is bound to 
| _ observe faithfully his) parole.and honour. If, however,. 
he ‘had been ‘given no parole,:he is at liberty,:if he 
- likes and is able}‘to escape:or, otherwise do harm to. 
‘his captors.*’ 

_ 'As'regards’ Muslim:subjects, it is the duty of the 
Muslim State to ask' their release. by giving’ money) 
pont the treasury.**°The Qur’an’says : | 
53 reise Aigellig Ugde cnleatls CXmelly ela Ciralt [il 
Bi eel | ant cr Ras Soh ale De Sty Quy lly Ob 
i ~ (60°: 9) 
The Tradition of the Prophet goes : “Manage, | 
release ‘of the prisoners” (Glas). 39 
, me uring the days of the Holy Prophet no ranso 
 ‘Gwas. p af, for | the release of any Muslim prisoners: 
“he ¢ yh ‘Umar. however, ordered “every Muslim | 
Iris soners in the hands of non-Muslim must, be re- 


oy 


37. as ee CORN | d Nike "IV, p. 223, 
28, Min 2.96 Op. cit., p. 121. 39. Bukhari, 56; 171, 


Me 
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lieved by means of the Muslim State treasury.*° 

Enemy Prisoners. A prisoner cannot be killed for 
a prisoner. This was also the practice of the Com- 
panions.*! But in special cases the prisoners may be 
tried and punished, e.g. two prisoners of the Battle of 
Badr were beheaded by the order of the Prophet for 
their crimes beyond rights of belligerency and bitter 
enmity against Islam.** According to Muslim jurists, 
prisoners cannot be held responsible for mere acts 
of belligerency.4? 

Treatment during Captivity.. (1) Regarding the 
prisoners of the Battle of Badr, the Prophet ordered : 
| “Take heed of the recommendation to treat the 

prisoners fairly” (Jas Gyle VU Ngee gel). 7 

(2) Prisoners must be fed and well thesia ‘until 
a decision is reached regarding them.* 

(3) They are not to be charged for their food. 
The Qur’an says: 

— (8 : 76) Vaal 9 bk 9 ES ee fe plebll Osan s 

[And feed with food the needy wretch, the orphan and the 
prisoners, for love of Him.] 

— (4) Prisoners should be protected from heat and 
cold and the like. They should be provided with 
clothes.*® 

(5) If they are in trouble they should be relieved 


40. Abu Yusuf op, cit., p 121. 

41. Ibn Rushd, ‘«jgz,J! 4s)4,,’” I, 351. 
42. Ibn Hisham, p. 458. 43. Dabusi, Asvar, fol, 148 a. 
44. Tabari, History, I, 1337-38. 45, Abu Yusuf, op, cit. 

46, Bukhari, 56: 142. 


bah 
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of it (Hadith).”’ 
(6) A prisoner may bequeathe his property at 
home.*® 
" (7) A. mother is not to be separated from her \ 
child nor other relatives from each other.*? eel 
(8)° The status of the prisoners should be respect- a 
ed. The Traditions of the Prophet may be referred to 
on this point: ‘‘Pay respect to the dignitary of a | 
_ nation who is brought low.’’ = 


OS 635 5156 Ngeey! (@) 

oF 0g U ps8 €S od GI 3! (b) 
_ [When a dignitary of a nation is brought before you pay 
| espect to him.] 
y.(9) If the prisoners break the discipline, they | 
might be chastised. 
Gin (10) In case they escape from the prison and ar 
recaptured their previous offence of escaping mi 
not be the ground for punishment, except the breac 
of a arole. 
Ht it depends upon the discretion of the command 
(oy d ecide the fate of the prisoners. They may | 
(a) beheaded, (b) enslaved, (c) released on payi 
Te “ia » (2) exchanged with Muslim prisoners, or ( 
ied: gratis. | 
4 The second part of the question deals with 
lav a: With regard to it, there is no direct verse of 


48. Sarakhsiy, op. cit., IV, 229. 


47. Pipa athis,. op. cit., II, 99. 
50, Jahiz, <‘cnJ! 9 OLIJI,” 1,22. 


it did., IV, 241-43. 
* bn ‘Asakir. 
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the Qur’an permitting it. The indirect hint is found 

in the following : 

Kee ENG Gg eye! GST SSI af SUT UT Cl Lal b 
(50): 33) Kis wil Gl & 

[O Prophet! lo! We have made lawful unto thee thy wives 
unto whom thou hast paid their dowries, and those whom thy 
right hand possesseth of those,whom Allah hath given thee as 
spoils of ,war.] 

There, area few instances; of -it’in the Islamic 
history. 

(1) According to ,the.decisions of arbitrators, 
women and children of the Banu Quraizah were 
enslaved and distributed as a booty.* 

(2) ‘The prisoners of the Hawazin were distribut- 
ed among the soldiers. When the Hawazinites em- 
braced Islam, the troops set them free: iu 

(3) Banu al-Mustaliq’s women and eulbecntwere 
captured’ by the “Muslims.© The’ Prophet“-married a 
daughter of. the chief of the tribe; Due'to this sacred 
relationship, the Muslimisoldiers:set.them free. 

(4) The prisoners of Banu al-Anbar were also set 
free.*> The Holy -Prophet*believed that.:) 356 (he wi) Y° 


[Arabs could not “be enslaved]. Under. theiorders of 


the Caliph ‘Umar, the peasants, artisans, and profes- 
sional°of ‘the belligerent State should not) be en- 
slaved.°’ Above all the Qur’an stressed the liberation 
of slaves: 43; 53% [It is to free.a slave]... 

53,-Ibid., pp. 877-78. 


55. Ibid., p. 983, 
97. Kanz al--Ummal, 11, 314. 


52. Ibn Hisham, p. 689. 

54. Ibid., p. 729. 

56. Sarakhsiy, Mabsut; X, 40. 
58; 90 13, 
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The freeing of slaves is an atonement of many an - 
offence, The Qur’an says : | 
del Gl deli do gp dey ad) pe Ee le WY oO 2 
- (92: 4) 
{He who hath killed a believer by mistake must set free a 
believing slave and pay blood-money to the family of the slain. ] 
In case of backing out of the oaths sworn in 
_ earnest the freeing of slave is one of the prescribed 
_ expiations, or the liberation of a slave (43) 2545! 
= {5 : 89]). 
_ Similarly, in zihar the atonement is also the free- 
pine of a slave: 
ae cr? “0 a ISU U Osd5u ec agi LJ tr Os elas cpil.s 
/* = (32/58) Ly 


i [Those who put away their wives (by saying they are 
} 

)their mothers) and ‘afterwards would go back’ on that wh 
t h aoe Said, (the penalty) in that- case (is) the freeing of 
e before they touch one another. ] 


i: en the Orientalists appreciate the efforts of 
y Prophet in the emancipation of the Pao ae 
We rar. Mr Godfrey Higgins says’: , 


q fohammad found slavery as existing institution, and took 
10 ee ites to'-put a stop to it.’ He struck the hammer 
wi to root when he shut the only way by which God’s 
1 nen were turned into man’s captives, namely, by a positive 
tm en that henceforth no war prisoners should be reduced 
Bye Q Te must be granted liberty, either freely or for 
Ir n. mre. will yet aay Mohammad did porte t to abolish 


| 89. a... Muhammad, pp. 115-10. 
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The Comparison of Islamic and Roman Slavery 


‘Slavery means a state of bondage, the owner- 
ship of mankind as a chattel or at least the control 
of the labour and services of one man for the bene- 
fit of another and the absence. of legal right to the 
disposal of his own person, property and service.’ 

In the Roman law, slavery had its,origin in the 
following three modes: (1) by birth, (2) by, inter- 
national law and (3) by reduction to slavery. 

The legal position of a slave in the Roman law 
was that of a thing and not that of a person. He had 
no legal rights. If wronged, the wrongdoer was liable, 
not to the slave, but to his master. On the other 
hand, for theswrongs of a slave, his master was 
liable. He had several disabilities, such as he could 
not be a witness in a court of law,'and had no right of 
succession to anybody's property, etc. The power of 
the master over the slave was of life and death. 

Under the Empire, however, the position of the 
slave was improved by legislation, e.g. freedom was 
conferred on those infirm and sick slaves who were 
turned out by their masters, fight between wild beasts 
and slaves was forbidden and killing of another 
man’s slave was a crime, etc. 

The practice of manumission was also prevalent 
among the Romans. Justinian, however, enacted 
that a manumitted slave should receive the caput of 
citizenship. 


60. Syed Sharifuddin Pirzada, op. cit., p. 209. 


, 
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| ‘Islam has done much to minimise slavery ; it has 
not abolished it altogether. Certainly it is not obli- 
gatory always to enslave prisoners of war, yet it can- 
not be denied that the supreme commander of an 
army has the choice to accord the prisoners either 
enslavement or any other treatment.’ The concep- 
tion of slavery in Islam is different to the Romans’. 
Slave in Islam does not convey the same idea as in 
other civilisations. Both master and slave are on 
_ €qual footing with respect to food, clothing and 
| shelter. The Prophet said: ‘‘And as to your slaves, 

“see that ye feed them as ye feed yourselves and 

)clothe them as ye clothe yourselves.’’ 

“Islam recognises no distinction of race or colour, 
sblack or white, citizens or soldiers, ruler or subject 
they are perfectly equal, not in theory only, but i 
practice. In the field or in the guest chamber, in th 
t ent or in the palace, in the mosque or in the mal 
cet, they mix without reserve and without contem 
the first Muezzin of Islam, a devoted adherent a 
| Biesicemed disciple, was a negro slave.’’® In devo- 
tic Ti matter they are at a par. ‘Allamah Iqbal 
ays ac 
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SU! 9 dst 5 gy ET Oe te Ca SI 
SPO GST ad Sol Gy oy Gy 
2 4 Kit ist 9 che 9 Gale 2» ov: 
my, \ SHS! ae 55 Ze, Ut Be 6S 
Th the Roman law, according to N.H. Jhabvala, 


6 x Dr M. Hamidullah, Op. cit., p. 218. 
6 62. S. Ameer Ali, The Spirit of Islam. p. 262. 


\ 


228 Islamic Jurisprudence [ Pt. I 


‘‘with the advance of time, towards the close of the 
Republic, che number of manumitted slaves increased 
immensely: Need: was, therefore, felt for enacting 
laws which tended to restrict manumission as far as 
possible.”*°? On the other hand; in Islam to enslave a 
person is not at all obligatory. He: may be manu- 


mitted gratuitously or on ransom. The Holy Qur’an 
Says : 


3641 | sits ad 5050! | Ist S> WE! G p25 N95 tS col ot Isl 
~ (4 247) yh oh) opel eed > la Ul gay Lb 
[Now when ye meet in battle those who disbelieve, then it 
is Smiting of the necks until, when ye have routed them, then 
making fast of bonds ; and afterwards either grace or ransom 
till the war lay down its burdens.] 


4 od! sh i) ya 9 de Cn 9g GX)! 9 cl a Corel (i 
Ol oo toss feel ol 5 atl ee So gd cyt! 9 GEG 
- (60 : 9) 
[The alms are only for the poor and the needy, and those 
who collect them, and those whose hearts are to be reconciled, 


and to free the captives and the debtor and for the cause o! 
Allah, and (for) the wayfarer : a duty imposed by Allah. ] 


Las td pale O! pt yi oy! oN kK GNI Oss ls 
- (24 : 33 


{And such of your slaves as seek a writing (of emanci- 
pation), write it for them if ye are aware of aught of good in 
them.] | 


The above verse was interpreted by the Caliph ‘Umar 
to mean that if a Muslim slave wanted to work and 


63. Principles of Roman Law, p. 30. 


“she js concerned, it depends upon the attitude of 
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thus pay off his value to his master, the Sho ad was; fi 
not in a position to refuse the lofters4i2 Gai sv cle’ es 


Another marked difference berween ‘the two sys- 
tems is that in Roman law after manumission the: “ee 


_ patron’s right over a manumitted slave remained in- ai 
_ tact. After manumission the relation between the: i 


By 
‘slave and his master became that of freedman and; 
patron. A freedman’s private rights were similar to Bets . 
those of a citizen but certain rights were denied to’ 
him in matters of State. Thus a freedman, though free, | 
c ould | not hold any office in the State: The bond, 
between him and his patron, was not altogether dis-. 
solved. © In Islam, on the other hand, such restric- i 
io ns are not attached to the freedman. When freed, 
sata par with other Muslims. Islam does no 
cmp jel any slave to embrace Islam. Dr Muham 
4m idullah Says : 


“] slam has done much to improve international treat 

a A eS, and Hobhouse (Morals in Evolution) has no hesi 
nitting that the betterment of the treatment me 

sin non-Muslim countries, Christians not exc 
ble mostly to Islamic infiuence.’’66 


a as complete annihilation of slavery 1 


tte ot her nations also. Islam has rendered a yeo- 
mar eas to ameliorate the sufferings of the 
la es. In fact, there are circumstances in which it 
nay be in the interest of humanity to have recourse 


i au) : 
iv al-Farug, citing Bukhari. 
AC it bs : . ». 219. 


65, Jhabvala, op. cit., p. 33. 
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to enslavement. If, for instance, a people religiously 

believe that all aliens are untouchable, and treat 

human beings worse than animals, and at the same 

time refuse to listen to the counsel of humanitarian- 

ism ; or if'a people of one complexion have an ex- 

aggerated prejudice against those created by God 

with a skin of another colour, and treat them in a 

disgusting manner, itis in the interest of humanity 

to proceed internationally against such unhuman 
people, to enslave them and to put them under the 
mandate of a people who have no prejudice of colour 
or race or tongue.’’°®? 

Summing up, we can say that ‘‘one must distin- 
guish between an obligatory rule and an optional 
rule. Slavery is optional, and if Muslims give up that 
practice, they commit no violation of their religious 
commands.’’® 


Islam and the Geneva Conventions 


It is an admitted fact that Islam has done much 


service to minimise the sufferings of the prisoners of 
war and wounded persons. Successful efforts have 
been made to ease and ameliorate their hardships 


under Qur’anic injunctions and practice of the Holy 
Prophet. The Qur’an says: 


— (67.28) es Sok? a= Goel J OS OI I OF 


[It is not for any Prophet to have captives until he ha 
made slaughter in the land.] 


67, Ibid., p. 219, 
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[ The Holy Prophet says: ®Jl! ss [Manage the 
release of the prisoner]. In Islam the prisoners were 
not compelled to undergo hard labour. 

In the primitive period, when the battle ended, 


‘the prisoners had to face inhuman treatment at the 
__ hands of the victors. Mian Ghulam Sarwar says : 


‘Wars have been fought between tribes, nations and coun- 
tries, Since times immemorial and the victors or dominating 
_ powers had been taking the warriors of the enemy camps as 
_ part of spoil. The ancient history records that the prisoners 
had been subject to relentless cruelty and endless slavery in 
various countries and kingdoms. As no moral code for treat- , 
ment of captives existed, barbarian practices remained in vogue 
in the middle ages and continued till the eighteenth century. 
islam made the provision that a prisoner of war may be re- 


] pecs on payment of ransom (Fidya) as early as seventh cen- 
tur 9970 


- 


A brief history of the Geneva Conventions is 
iven for understanding the full significance of t 
bj ect in hand. In the eighteenth century the W 
" yorld paid heed to this grave problem. After 
masonic war, the humanitarian aspect of th 
em was considered. The first important step to- 
rds the laws of war was taken in the declaration of 
‘is on 16 April 1856. This treaty was signed by a 
nt eo States. It concerned with the warfare on 
This followed the First Geneva Convention, 
, for the amelioration of the conditions of the 
ed in battlefields. Later on, this was revised 


9. Bukhari, 56 : 171, 
70, The Geneva Conventions and Pakisiani Frisoners of War, p. 6. 
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on 6 July 1906 and was termed as the Second Geneva 
Convention. “‘It extended the principles laid down 
in, the previous conyention, for care and protection 
of sick and wounded combatants, to naval warfare 
and included shipwreck persons among those to be 
protected. It was signed by thirty-five States, and 
several other acceded to it, subsequently.” 

After the First- World War the Convention of 
1906 was amended, and in 1929 a ‘‘Convention for 
the Amelioration of the Condition of the Wounded 
and Sick in Armies in the Field’ was formulated by 
forty-seven States. “This Convention provided for 
an Information Bureau in the belligerent countries to 
exchange information in respect of the prisoners of 
war, and to safeguard their interests through a 
Neutral Power.’’”? This convention had not yet been 
signed by a number of States when World War II 
broke out. New problems cropped up with this war. 
Consequently, ““Geneva Convention Relative to the 
Treatment of. Prisoners of War of August 12, 1949” 
came into being. This fourth Convention was signed 
by sixty-three States, 

From the above history, 1t becomes obvious that 
it was an evolutionary process of human thinking 
with a very noble and humanitarian aim, to be mad: 


to prevail a sense of relief and protection fo: 


prisoners in the dreadful business of war th: 
gave birth to it.”* It is, no doubt, a great servic 


71, Ibid., p. 8. 72. Ibid. 
73. Ibid., p, 9. 


a 
Ch. 3 ] 
alleviating the toils and sufferings of the prisoners of | 
war. The majority of the States abide by the rules of 
this Convention. But, in spite of the fact that it is a 
sacred document, there are yet some nations of the: 
‘world that flout its sanctity. Such nations are spirit= 
ally bankrupt and heady nowhere. | | 
‘a 
q Islamic Notion of Conflict “yf as 
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“Under the topic we shall discuss the following 
uestions: 

Bi: pee) Nationality. 

/ (2) Stawus of Resident Aliens. 

ne: HS)’ The Conflict of Laws : 

2 (a) between Muslim and non-Muslim law. 
(b) between various non-Muslim laws. 

-~ ~ (c) between various Muslim laws. 

: (d) on account of change of religion. 


p The Status of Citizens of the Muslim Sf 


' ' 
> . if 


ila st as oe ee ba UW lel b 
m = (13 49) nt ple al O! Sail dle SO! I yy 
This i is in fact a charter of Muslim nationality. 
I was ‘acted upon in the time of the Prophet and 
is also prevalent nowadays. It presupposes the 
equality of man and priority of the pious: 
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Ol Sly) 9 ered! GHAI 9 G4j)V 9 Slyeedl Ge 4yT ge 5 
= (32 : 30) cdl 2 NS 


The impact of modern civilisation on Islamic 
population has had considerable influence regarding 
nationality based on birth and domicile. But, accord- 
ing to Islamic principle, nationality means common 
belief, not common birth or colour or language or 
country. Dr Muhammad Hamidullah says : 

‘‘There is some difficulty in deciding ‘Ummat’ or national- 
ity of a foundiing and of a baby born of Muslim father and 
non-Muslim mother or of protected non-Muslim father and 
alien mother. In this connection Muslim law lays down a 
general rule that the baby will follow that Ummat which is 
better in his interest. So the foundling discovered in the Islamic 
territory and baby born of Muslim father will be considered 
Muslim, and the baby born of parents one of whom is non- 
Muslim citizen and the other an alien will become a non- 
Muslim citizen of the Islamic State. This will, however, be a 
prima facie presumption which might be rebutted on produc- 
tion of evidence.’’74 

“ (2) Status of Non-Muslims, Subjects and Aliens. 
Non-Muslim subjects of the Islamic State are called 
dhimmis. If a dhimmi is loyal and pays jizyah, he 
gets the freedom of residence, freedom of conscience, 
and protection of life, property and honour. This 
contract of dhimmification ceases on disloyal acts. 
etc. 

According to the Qur’an and Hadith, non-Muslim 
residents of the Islamic territory enjoy judicial auto- 
nomy, e.g. Christians and Jewish courts are estab: 


74, Op. cit., p. 323. 
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lished with their own laws and with their own judges. | 
The non-Muslims are, however, allowed to seek | 
justice from the Muslim court. 

Muslim jurists hold that the difference of religion 
as well as the difference of territory is a bar to inherit- 
ance. Thus a Muslim may lawfully marry a Jewess 
or a Christian girl, yet such husband and wife cannot 
inherit each other. Testamentary bequests can law- 
fully be effected in favour of persons of other reli- 
gion or other territory. 


Zakat is levied solely on the Muslims, yet the | 
non-Muslims may be benefited by it. The Hanafi | 
school maintains that a Muslim must be given death 
‘sentence for killing even a non-Muslim. Moreover, 
Islam does not compel anybody to believe in any 
particular religion. The Qur’an says: g:4! G oI Y 
(2: 256]. 

> G) Conflict between Law : (a) between Muslim an 
No n-Muslim Laws. If one of the parties to a case is 
non-Muslim and the other a Muslim, and the caus 
Oi action has arisen in the Islamic territory, the ca 
somes before the qgadi. There is not much difficul 
in civil law. In penal cases, however, there are so 
e} femptions in favour of non-Muslims. Firstly, certa 
cts, such as intoxication, marriage within prohibite 
degrees, etc., are not considered crime if committed 
by non-Muslims. Secondly, regarding homicide cer- 
ain jurists hold that death sentence cannot be in- | 
icted upon a Muslim accused of murdering a non- \ 


\ uslim. He will have to pay only blood-money. Yet | 
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the Hanafis hold that no distinction can be made 
between a Muslim and a non-Muslim citizen.”> They 
are supported by a saying of the Prophet. The 
Hanafis are reluctant to take the life of a Muslim 
who has committed homicide against a non-Muslim 
of a foreign country. Only Shaibani holds the oppo- 
site view. 

If a Muslim citizen is murdered in a non-Muslim 
territory where he had gone with the permission of 
the foreign government and later the culprit comes 
to the Islamic territory no suit can be filed against 
him in the court of the Islamic territory because the 
cause of action arose in a foreign territory.”® 

(b) Between Two Non-Muslim Laws. If the parties 
to a case belong to different countries such as Jew 
versus Christian, the Muslim court does not take 
cognizance in the initial stage because all non- 
Muslim religions are a single community against 
Islam. 
pl ae Ae O5%z! Cres g! O95 | oy sl op SK Osdees Cpl 
- (139 2 4) bare e521 OL 

But if the parties cannot agree with respect to 
the choice of the tribunal and its law, Muslim law 
shall be applied. There is no difference between 
civil and criminal cases in this respect. 

(c) Between Two Muslim Laws. The difference 
between various schools of law are products of later 
times. In the time of the Prophet and Early Caliphs 


75. Sarakhsi, Sharh as-Siyar al-Kabirv, lV, 25. 
76, Idem, Mabsut, X, 95-97. 
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there was no such difference. After the death of the 
Prophet there were differences of opinion, between 
various jurists, yet the gadis were not bound to 
follow any jurist. They could decide according to 
their own personal view. 

If the gadis are obliged to decide the cases 
| according to the State school, there will be no diffi- 
) culty. If the State is more tolerant and every citizen 
_has the right to be administered according to his 
Own school, the conflict of law arises. The problem 
: ee more complicated if the parties belonged 
to different schools. In later times the law of the 
defendant or the deceased was decided to prevail. 
whe same has been the rule in Hanafi, Shafi‘i and 

Maliki States and British India. 
(a) Change of Religion. If both the spouses 
ambrace Islam, their pre-Islamic contract of mar- 
age remains valid in so far it is compatible with 
le mic law. The rest will be annulled: For example, 
ry ing more than four wives will not be sanction-/ 
| py the Muslim law. 2 
If the husband embraces Islam, the marriage will 
nain intact only if the wife is 4 scripturary (uj. 
he wife is not a scripturary, she will be asked to 
—1ge “her religion. On her refusal, the husband 
sr r ate her. If the husband is a non-Muslim, he 
id embrace Islam within three months. During 
eI iod he cannot continue conjugal relations. If 
Tus of to convert, separation follows. In case 


W 1 wife of a Muslim becomes Christian, the 


ra ra al 
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marriage will not be affected. 

(4) Muslim Citizens in Foreign Lands: (a) In 
Another Muslim State. In the primitive times not 
much importance was attached to the origin of a 
Muslim. But in the modern period due to political 
nationality, even the Muslim States have passed 
laws of nationality which are applicable to Muslim 
pilgrims and immigrants wishing domicile and 
naturalisation. 

(b) Muslim in Non-Muslim Lands. In the old 
times, Muslims used to enjoy extra-territorial privi- 
leges in many lands, e.g. Muslim refugees in Abys- 
sinia, China, Turkistan, Malabar (India) and in many 
other countries. But with the passage of time this 
concession has come to an end. | 


Islam and the Modern Community. of Nations 


With the outbreak of the Second World War, 
the League of Nations failed totally in maintaining 
peace in the world. It also miserably failed to 
control the territorial ambition of nations, race for 
armaments and secret treaties. 

The United Nations Conference met at San 
Francisco in April 1945 and prepared the charter of 
an organisation. The Charter of the United Nations 
sets forth the purposes of the United Nations as 
follows: 

(1) To maintain international peace and security and to 


bring about by peaceful means, and in conformity with the prin- 
ciples of justice and international law, adjustment and settle- 
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ment of international disputes ; 
(2) to develop friendly relations among nations based on 


respect for the principles of equal rights and self-determination 
of peoples ; 

(3) to achieve international co-operation in solving inter- 
)) national problems of an economic, social, cultural or humani- 

Starian character, and in promoting and encouraging respect for 

fuman tights, and for fundamental freedoms for all without 

Gistinction as to race, sex, language, or religion ; 

© (4) to be a centre for humanising the actions of the nations 

r ithe attainment of these common ends. 


/ Keeping in view the above purposes of the Char- 
a of the United Nations, we can visualise that the 
charter of this body is influenced by Islam. The Holy 
Prophet says : 

© “You must help your brother whether he is the oppressor _ 
r the oppressed—the oppressor, by preventing him committing 
sts of aggression, and the oppressed, by rescuing him from 
ypression.”’ 


4 eover, he was actuated by the love of humanity 
d parmly believed in the principle of ‘‘Live and let | 
. [The motto of Islam is to repel aggression, and | 
bring about peace and tranquillity. For peaceful | 
Jement of international disputes, the Qur’an pro- 
‘rules which contemplate a body like the United | 
tions. The Qur’an says : 
Bites; OF fete Vyrbel Iglsil ove go OSL dl 5 
Bebe. OG Ol) I os Se AS GSI yb ios 
aie | = (9: 49) cranial Vet GO! Lgeudl 9 Jadl 
And | if two parties of believers fall to fighting, then make \ 
be : ween them. And if one party of them doeth wrong to 
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the other, fight ye that which doeth wrong till it return unto 
the ordinance of Allah ; if it return, make peace between them 
justly, and act equitably. Lo! Allah loveth the equitable. | 


The United Nations Organisation seems more 
efficient in preventing war than the League of 
Nations. But the actual position ‘is that it has also 
failed to prevent war due to two reasons : 

(1) Voting procedure in the Security Council. 

(2) So far no progress has been made by the 

Military Staff Committee of the Council in 
establishing a force capable of dealing with 
aggression. Moreover, the U.S.S.R. has exer- 
cised the veto power so frequently that it has 
become impossible for the Security Council 
to take any effective steps. 

If the United Nations Organisation had acted on 

the lines as explained in the above-mentioned verse 
of the Holy Qur’an, international peace would have 
been secured without any hesitation. In order to have 
the smooth functioning of the"U.N.O! it should not 
support the Big Powers and oppress the weak. Islam 
guides the Muslims to promote the well-being of the 
entire humanity. The co-operation” with the non- 
Muslims is also the duty of the sisby sept The Qur’an 
lays down : J 


lyzed OO! pl pl seem Ge pT tte Ol pi OS Kae Vy 
ee ana ne ore ee la 


[And let not your hatred of a folk who (once stopped your 
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going to the inviolable place of worship [the Ka‘bah]) seduce 
you to transgress ; but help ye one another unto righteousness 
and piety. Help not one another unto sin and transgression, 
i and fear Allah, Lo! Allahis severe in punishment. ] 


Dr Muhammad Hamidullah says : 


Y «It goes without saying that the whole fabric of Muslim 
/ Law was constructed for guiding the Faithful in regulating 
their life in this world. Whatever its ultimate object, its tem- 
poral and mundane aim is the ability to lead one’s life in the 
MWairest possible way. Mutatis mutandis, Muslim International 
iB aw would aim at the justest possible conduct of the Muslim 
"ruler in his international intercourse.’’?7 
y ’ From the very outset Islam discourages the d iffer- 
ences of race, colour, language and country in 
tavour of the universal brotherhood of the Muslims. 
“Tslam is a religion of unity and action which safe- 
guards individual rights and liberties and provides 
it the. same time for colléctive welfare.” Like the 
a tter of U.N.O. the main purpose of Islam is t 
ecure peace. Moreover, it believes in toleration. 


i Qur an says: ig} 


pie Mice l hos 9 vl 
_ (62 : 2) 


“ 
‘ 

Ae 
U 
7s 


Pi shor who believe in that which is revealed unto thee, 


a nad, and those who are Jews, and Christians, and 
ez ns—whoever believeth in Allah and the Last Day and 
: th ri ght surely, their reward is with their Lord, atid there 
‘fear come upon them, neither shall they grieve.] 
om | 


7, Op. cit., p. 17. . 78, Ibid., 43, 
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Islam advocates that mankind is one community. 
The Qur’an says: 
= (213 22) sels UL) YWhOk 
[Mankind were.one community.] 
The brotherhood of man -is also respected by 
Islam. The Qur’an lays down: 
gis GS sg tally Yi Ge pSHE CH oS Wat OL il & 
~ (1:4) cli 9 Les IL, lg SH 9 eo} 
[O mankind ! be careful of your duty to your Lord Who 
created you from a single soul and from it created its mate and 
from them twain hath spread abroad a multitude of men and 
women. | 
The philosophy of difference of colour and langu- 
age is also explained by the Qur’an in the following 
verse: 
Ol Wil sl 9 eared | Sk-slse (4jVl 9 ols ae ag lal tr 3 
- (22): 30) Gul ed SS 
[And of His Signs is the creation of the heavens and the 


earth, and the difference of your language and colour! Lo! 
herein indeed are portents for men of knowledge.] 


- — = (13: 49) Ng BS 5 bane DS Ue 5 
/ [And We have made you nations and tribes that ye may 
know one another.] 

Islam has also recognised that all States, irres- 
pective of religion or race, have similar rights and 
obligations. 

If we carefully examine the Charter of the United 
Nations Organisation, it becomes obvious that it has 
the impact of Islam. Most of the purposes and prin: 


faa 


| Ch. 3 ] International Law 243 


ciples to be followed by the members of the Organi- 
sation are identical in many respects with Islamic 
teachings. ‘‘Islam from its very birth had no insular 
existence. It never believedin isolation. Its early 
conquests, political and religious, naturally extended 
its influence from the Atlantic to the Pacific. It did 
/ not give any Atlantic Charter. It did not proclaim 
any four freedoms. On the other hand ‘it gave 
universal charter for every freedom and for every 
Tace. ‘Unlike any other nation of antiquity, the 
public law of nations evolved by Muslims was not 
meant to regulate the conduct of a Muslim State 
y vith regard to Muslim States alone, excluding all th 
: jon-Muslim world.’ ’’” 


7 
q 


Penal Law 


Crime, Sin and Morality 


a. 


Crime. In Arabic, it is termed AS dnane «ic ae Crim 


* oa eS 


| ais i sa right whose infringemeat tpaniad wider re 
dercu sion on the people. According to the Islamic 
/1€ point, when certain primary public rights are 
ifrins ged or violated, they are the wrongs of criminal 


Rev. )F. A. Klein says: 


T th se designate i in law certain acts committed to the detri- 
it of either property or life or members of the body.’’8® 


Injother words, criminal offences relate mostly to 


}, Ibid., p. x. 80. The Religion oJ Islam, p, 224. 
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human body, property, reputation, religion, State, 


public peace, morals or decency. Shah Wali Ullah 
Says : 


oe Goi yf de 2 I Sbg tds Ge pole yan WT yk WL” 
-y Ge Gb odjsse GS dE CH we CY Lele Geil on 53! 
yy US Abs FE LT S oF sy jal ols FKL Ww Ol gs KI 


Les 
. Ga 


Criminal acts are offences which are punishable. The 
object of criminal proceedings is to punish wrongs. 
For instance, a thief is prosecuted by a State. In 
Islamic law, every person, irrespective of any distinc- 
tion of nation, rank, caste or creed, is liable to 
punishment provided an offence is proved against 
him. The legal result of an act and of an “‘omission”’ 
is the same. The legal consequences of criminal pro- 
ceedings, if successful, area number of punishments, 
provided in the form of hadd and ta‘zir. 

Sin (¢) « bs « —i3). The literal meaning of the 
term “sin” is transgression against Divine law or 
morality. The Muslim jurists classify sin into: 
kabirah (great) and saghirah (little). If a Muslim 
commits the former, and does not repent, he will be 
sent to the purgatoral Hell reserved for sinners, 
while the latter are those venial sins which are in- 
herent in our nature. The following are some of the 
Kabirah sins: (1) infidelity; (2) false witness; (3) 
accusation (45) ; (4) taking a false oath ; (5) magic, 
(6) drinking wine ; (7) usury ; (8) adultery ; (9) mur- 


81. Op. cit.,p. 616, 


om Ch. 34 International Law 245 
der, etc. 
Regarding sins, the Prophet says : 


rt cm jbl Gyo V9 519 5% 9 Gp om dlp Gx Y 
Crt Ao HE Via ge ges Lat pou Cn pares| eyes V9 Ce 9 
J or oS tol LuV, (rig sh 9 Peres ety abt Lge all UL 
82_ (ude o5 G+) TU oF LG gape om g 
[He is not a believer who commits adultery or steals, or 


icin liquor, or plunders, or embezzles, when entrusted with 
" “the plonder of the infidel. Beware! Beware !] 


| “tae CroJdly dS S35 9 CHUL) Sete 9 BLY S42 SUI 
im) ur pasl! need! Sr 5935S] sos os wil als, ds 2) Fe ol 9) 
* (be 
ae [r he greatest sin is to associate another with God, or to vex 


your father and mother, or to murder your. own species, or to 
: commit suicide, or to swear to lie.] 


K + pale Ol 422 SH jai dl CSAS gh 9 147 Sl gc a OF 
T tt | aol ee OY ily Gt tai atl JG Sy aL Gy oF 
AY Osi Vy GSU Gil pe SI pil Ogea Vy 
ia ie greatest of sins before God is) that-you call any other 


1 nto God Who created you, or that you murder your child 
ar mides that! it will eat your victuals; or that you commit 


y with your neighbour’s wife.] 

5 621 Je CA Leg ail Sony LI YO Slat cat Nyce 
DUNST oy Nap SL Ss Gad YI Gila CSI piel JF peal 
Ee) GNU Oly] lard GE 9 G3) ay doll s 

Abs tain ye from seven ruinous destructive things, namely, 


jati ng inything with God ; magic; killing anyone without 
mt; tak ing interest on money ; taking the property of the 


‘OTE ls 59 
i, ee : ety P. 


a . 


83, Ibid. 
85. Ibid. 
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orphan ; ing away on the day of battle ; and taxing an in- q 7 NK ost stels 

p running y y Suet 1 D - (16: 4) bey ULF OF ail Ol (gee 1266 bell 9 WU OG 


nocent woman with adultery.] 
: . : And if they repent and improve, then let th b 
the sins. The equivalent of pardon P et them be. Lo: 
God pardons the si q : ono Allah is Ever Relenting, Merciful.] 


in Arabic is “afw (si#) or maghfirah (34) and ghufran p Tt : 25) Ges asl SI 1G Ges 
(ol_s¢). The act of seeking pardon is Jstighfar (;4='). a NRO Me ne alte 
» [And whosoever repenteth and doeth good, he verily re- 


The Holy Qur’an says: 
penteth toward Allah with true repentance;] 
Folic kk. sell cpl Sie OV sg & 9 Sladl gl ays | 
alstls € VW SUS Ope Ml = Gucdl Iprol Gul se 9» 
= (32-31 2°53) Spite)! cally SG} Ot aul VI 


[And unto Allah belongeth whatsoever is the heavens and 
whatsoever is in the earth, that He may reward those who do 
evil with that which they have done, and reward those who do 
good with goodness. Those who avoid enormities of sin and 
abominations save the unwilled offences: (for they lo! } tay ‘ ys 
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Some of the Traditions on the Subject are as 
f follows : 
Bie! eles vale ail be atl Spey SE SE sell EY ge (1) 

86_ (et ly) 2 BL pal I EY GIy OG Ite 
: Ti au! be du! Jyuy LL : W VT we ail 3 + El] 
3 OP yb S$ le 5, US wisi ow - a IS 9 gi 1 Sy) oy 


Lord is of vast mercy.] ia 7, o ib Be, 3 [- «5 4 
. Ly apbale?, 008 rs «9 whe a ~ Av $+) G aI Z4fi, 9, 
- (12 : 62 alg Spite eg HL ety Opes GU! Ol 6 (2) 
( ) as 2 J ov f J og Se | lic. 87_ (ub (5a) rae: au! ly wily < us cl 


[Lo! those who fear their Lord in secret, their will be for- 
giveness and a great reward. |] 
jG A Wl yny 9 Dl ces oe 9 pHs pO 9 PSE! pN che 

- (71 : 33) (He I) 

(He will adjust your works for you and will forgive you 


your sins. Whosoever obeyeth Allah and His messenger, he 
verily hath gained a signal victory.] 


(72 35) AS gah g igite oe) eI balN Nghe 9 Neal cyl 


[And those who believe and do good works, theirs will be 
forgiveness and great reward.] 


do al ide au! J gis LL, 3 - uy ise ORT au! is?) vite) Le] 
rie Se visi 7g) 3! & oF Zt ee GS shalom ody WFD 
; [= OS S55 wai ST Ul 
/ Morality **By natural or moral law i lS Meant the 
iples of natural right and wrong—the principles 
’ ural justice, if we use the term justice in its 
st sense to include all forms of rightful action.’?® 
Pattaches great importance to moral values. The | 
an abounds in morality. The ethical code of | 

1 is mostly given in Surah Nisa. Some of the | 


According to Imam Nawawi (44 ¢4l), repent. Ples of morality as enunciated by the Qur’an | 
ance (si) means turning the heart from sin.* The | 


word faubah occurs in the Qur’an, for example : id, p. 303. 87. Sahih Muslim, II, 354. 


ee Op. cit., p. 26. 
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thus : ; 
edo oy ae a 3 “i gas 5 SU a? YO) 


\' gi cd 6 Sree SUI 


ee tet Q) 


els t has 
ee so K ph Re oe Ler oh hee bhas wad etter | 


(14): 9) cg olvadh. ao Noise (3). 
[-y GEL v5) 2] 
(9 +33) See I Se (4) 
[- oe re pe SY SUI 
_ (20;; 4) ee ool? 15349 (5) 
i csmy ce eee? FI 7 Gk! 
4 (22 Sj toe L Bt gan Lael (6). 
La de tlhe Seat 9X ot 30% ital] 
2S Qi) 2 eer 13s! (7) 
[- 35, ea So? yah ah] 
(1 261) das Te OF bead gpall eat & (8) 
Ue CY es a lls lel 2h] 
~ (22:1), is (9) 
[p95 ghee! le 59F 2°) 


( sts (10) 
nowt ihaceuie bata ipo? a 
D(4727yp Va ES 


ep ee oe ee 


(x cals’), O98 dn? ah OH [- wc? 


l- 


4 bwer AS OF ya Sa oT le WI of 


_ (24:2) peated al ol & 
. : [- GS ne te 9S sll 2 BY 
a ~ (6.: 8) oy os 9 Igltcs Iej Y CY 


HB. bee yg) Fable gh cay ce orb oS aber Sox val 


escribed. Mr Ameer Ali says : 


shar arity, the support of the widow, the orphans and the helpless ) 
r oor (by enrolling its principles among the positiveenactments | 


| 
ae 
International Law 249 ; | om 
- (8 : 2) Gwe rll | ? (A) ae ae 
ot [- 35 = A» Aa\ ost SY = os +] | Ws: a 
; a WOE) Kats G eadls (12). Tae 
i . [- oS jal (S39) wle ov yy “calls? : 
: a - (20 : 3) Wkly 3 Igbo (13) fs ; 
‘a Ci ie al ay oe ee 


(5 +22) sax dg Nyse! (14) 

[- 54 ee Ol Soe] 

~ (2: 49) Xeni! 1535 F (15) 

[5 i ete eS oe? SII 

- (2 1 49) !ynnt Y (16) 

[- sp Woy GN Soe ZL 

2:49) Gobi gin 3) gl oe LST! (1D) 


N [8 gn Ul 


| ‘Besides the above verses, there are numere 
rth« or verses in which the principles of morality an 


“No religion of the world prior to Islam had consecrated 
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of Islam.’?89 


Muslim law attaches great importance to moral 
laws. It is obvious from the origin, sources and 
object of Islamic law that it has great regard for 
- ethical values. In the outset the Muslim jurists con- 
‘ centrated on the principles of religion. Later on, 
a number of sciences came into being, e.g. history, 
philology, astronomy, etc. The study of these sciences 
was subservient to the teachings of the Qur’an. Dr 
Muhammad Hamidullah says : 

‘*No Muslim science was. originally cultivated for its own 
sake, independent and regardless of others, but all were made 
subservient to the Shari‘ah in order to contribute to the well- 
being of Man in this world as well as in the Hereafter.’ 


Western Theories of Criminality 


Theories of crime fall into four classes: (1) socio- 
logical, (2) physical or biological, (3) psychological 
and (4) psychiatric. We shall explain them one by 
one. 

(1) Early Sociological Approach. In order to 
understand the lives of criminals, experts collected 
statistics regarding the study of individual criminals. 
Gabriel Tarde, the French sociologist, and others re- 
garded crime as a social phenomenon. He regarded 
social interaction to be the process of imitation. 

Mr W.A. Bonger, the Dutch criminologist, con- 
sidered crime to be a by-product of capitalism 
because it is closely related to the economic system. 


89. The Spirit of Islam, p. 169, 90. Op. cit,, p. 71. 
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eo, instance, theft is directly related to the.div.. 
of people into rich and poor. | 
(2) Physical and Biological Approach. Social tneee 
‘ries were overshadowed by biological theories. The 
‘scientists and physicians elaborated new biological 
theories in connection with the explanation of social 
behaviour. .Mr Ceasare Lambroso, the. Italian 
physician, tried to connect criminal behaviour with 
biological causes. He established the Positive School 
of Criminology. He believed that the criminal was 
so low in the evolutionary scale that he retained 
vertain animal characteristics of savagery not found 
ir non-criminal persons.” 
(3) Psychological Approach. The psychologisj 
a emt to relate crime to feeble-mindedness. It § 
the at the psychologists were still trying to fin 
use for all crimes. According to their po 
Brew , the cause of criminality, whether phys 
me atal, is inheritable. Henry Goddard (New 
eg es low-grade mentality as the greate 
e of delinquency and crime. This le 
entality begets from feeble-mindedness. 
linded person is almost sure to commit crime. 
pyre Psychiatric-psychoanalytic annem [ 
am Healy (Chicago) opined that several factors 
ere eed to cause criminal behaviour. Sometimes 
" inal acts are the result of conflicts and frustra- 
yn. ‘For example, when a child steps towards adult- 
od, , he wants self-assertion and independence from 
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91. Ruth Shonle Cavan, Criminology, p. 319. 
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of Islam.’?89 
Muslim law attaches great importance to moral 


laws. It is obvious from the origin, sources and 


— object of Islamic law that it has great regard for 


ethical values. In the outset the Muslim jurists con- 
centrated on the principles of religion. Later on, 
a number of sciences came into being, e.g. history, 
philology, astronomy, etc. The study of these sciences 
was subservient to the teachings of the Qur’an. Dr 
Muhammad Hamidullah says : 


‘‘No Muslim science was. originally cultivated for its own 
sake, independent and regardless of others, but all were made 
subservient to the Shari‘ah in order to contribute to the well- 
being of Man in this world as well as in the Hereafter.’’%° 


Western Theories of Criminality 


Theories of crime fall into four classes: (1) socio- 
logical, (2) physical or biological, (3) psychological 
and (4) psychiatric. We shall explain them one by 
one. 

(1) Early Sociological Approach. In order to 
understand the lives of criminals, experts collected 
statistics regarding the study of individual criminals. 
Gabriel Tarde, the French sociologist, and others re- 
garded crime as a social phenomenon. He regarded 
social interaction to be the process of imitation. 

Mr W.A. Bonger, the Dutch criminologist, con- 
sidered crime to be a by-product of capitalism 
because it is closely related to the economic system. 


89. The Spirit of Islam, p. 169, 90. Op. cit,, p. 71. 
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For instance, theft is directly relate teat 
of people into rich and poor. ai . 
(2) Physical and Biological Approach. ‘an ‘th 1€0- 
_ ri€s were overshadowed by biological theories. The 
' scientists and physicians elaborated new biological — i 
theories i In connection with the explanation of social 
behaviour. Mr Ceasare Lambroso, the Italian 
physician, tried to connect criminal behaviour with 
biological causes. He established the Positive School 
e Criminology. He believed that the criminal was 
_low in the evolutionary scale that he retained 
certain animal characteristics of savagery not found 
in non-criminal persons.* 
: (3) Psychological Approach. The psychologists 
attempt to relate crime to feeble-mindedness. It seems 
pie Be psychologists were still trying to find one 
use for all crimes. According to their point of 
, the cause of criminality, whether physical or 
1¢ Bia, is inheritable. Henry Goddard (New Jersey) 
8 arded low-grade mentality as the greatest single 
Ise of delinquency and crime. This low-grade 
en ality begets from feeble-mindedness. A feeble- 
ided person is almost sure to commit crime. 
(4) The Psychiatric-psychoanalytic Approach. Dr 
dian Healy (Chicago) opined that several factors 
ted to cause criminal behaviour. Sometimes 
1iné Br acts are the result of conflicts and frustra- 
1 po peamele, when a child steps towards adult- 
wants self-assertion and independence from 
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41. Ruth Shonle Cavan, Criminology, p. 319. 


Sette Jurisprudence [ Pt. II 


Bisis of family. If these natural urges are 
gippressed, he feels dejected and frustrated. Conse- 
© quently, he reacts desperately against such restrictions 
and steals a chance for the satisfaction of his urges. 
The psychoanalytic approach also views crime as 
Significant in terms of a person’s inner emotional 
urges and as a part of the process by which he seeks 
inner peace and self-approval. a 
Synthesis of Present-day Approaches. If we exa- 
mine carefully we can find that both the psychiatric, 
psychoanalytic and the sociol ogical approaches agree 
on certain points : 

(1) That the development of criminal behaviour 
is a process that has its roots in the experience 
of early childhood. 

(2) That no child is a born criminal but he adopts 
criminal behaviour as a result of experiences 
that begin early in life. 

(3) That there is no easy way to understand 
crime. 

(4) That there is no quick and sure cure for 
crime. 
(5) That the process of eliminating crime or of re- 
form of criminals is slow and uncertain. 
Here the question arises as to why some people 
become criminals and others do not. The psychiatrist 
or psychoanalyst would say that those who become 
delinquent have emotional conflicts engendered by 
their early life-experiences; the psychologists would 


92. Ibid., pp, 377-78, 


F. Ch. 3] 


| Say that the choice is in part accidental and in part 
_ determined by whether or not conyentional groups 
-have absorbed the individual and thus prevented 
) association with delinquent groups.” 
B's 
i Islamic Theories of Criminality 
_ The main theory of criminality in Islam is that ra 

‘man himself is responsible for his actions. It is due; 
to his heinous and evil deeds that he is criminally | 
"prosecuted. According to Islamic view, no one is, 
Dorn criminal. These are his own acts which make/ 
him good or bad. He is free to act. The Qur’an' 
Says : 
h. [- yl, 3 Sor: a my lies: 5!) 
a As he was shown both the paths of good and evil, 
0 it would be his own skill to choose the right track. 
Tr! he principle of personal responsibility of the 
Bender committing the offence is clear from the 
dur’. hich h 
yur’anic verse which explicitly directs that : 

4 
q i — (286 : 2) cneS1 L Gdle 9 CS L I 

[E ‘or it (is only) that which it hath earned, and against it 
i) a which it hath deserved. ] 


Whenever a person commits a criminal act, it is 
i ly due to his ulterior motive, He substantiates 
. inn : her sft or motive in the form of crime. In fact, 
Aye product of evil designs. That 1s why 


Ms 93, Ibid., Pp: 346. 
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- (225: 2) Sp onT k, HEI LN 5 
5 2 2 SIS S do ele nee ILS atl Wy 51] 
fr? SW) Obes! Sol athe wy cbhhl » Meee CaS ye Ih 
- (81 : 2) OWE ks 
“3 Pia eyo, as FO! js! GX ph a Sy) ge 0h] 
[- Soy ce ol 09 - wy aye 55) 
- (30 : 42) pRel GT bs dee op pNilel L 
SH a vee Stel ayes a Sey wt FE Cee 5] 
Le 
- (26 : 78) GU 5 ‘el5> 
[Reward proportioned (to their evil) deeds.] 
BS git 9 Soy Cath G ep! is py Las Wide pF Udi UI 
- (40 : 78) Us es ol 


[Lo ! We warn you of a doom at hand, a day whereon a man 
will look on that which his own hands have sent before, and 
the disbeliever will cry : Would that IT were dust !] 


~ (164 : 6) Gide VI pti BONY 
[Each soul earneth only on its own account.] 


So it is obvious from the above-mentioned verses 
that crimes are due to one’s own volition to act ina 
manner that violates the commandments of Allah. 
In short, the cause of crime is one’s own evil acts. 

Another important approach to the theory of 
crime is that no one will be responsible for the 
actions of others. It is provided in the Holy Cur’an 
that : 


— (164 : 6) Gal 5j9 25! 9 yi Vos 
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[Nor doth any laden bear another’s (load) with the excep- 


" tion of collective responsibility for payment of damages result- 
) ing from a crime.] 


~ Five Universals. According to Muslim jurists, 
ents may be classified into rights of God (4! Gs) 
‘and rights of men (>)! Gs). The former are those 
Which involve the benefit to the community at large, 


while the latter are those which are not attributed 
to God but to a particular individual. The enforce- 


ment of the rights of God vests in the State, while 
the enforcement of the rights of men, to the pleasure 
of the individual concerned. Rights of God may be 
linked to public rights and rights of men to private 


rights. Mr Abdur Rahim says : 


» “If we group private rights with reference to the purpose 
yf ‘law, then some of them would relate to matters of primary 
i cessity, such as the right to the protection of person and 
eperty, and the others would relate to matters of secondary 
essity, such as rights arising out of contracts.’’%4 

a ed with reference to their subject matter (ori- 
Le Hl private rights may be classified as : 

Right to the safety of person (nafs i cb). 

( Q ) Right to the safety of reputation (hurmat 
@) Rights to the safety of property (SL cbi), 
t) Rights to the safety of faith (22 cbu&)., 

yg Rights aS ui safety of soundness of human 
tri Metre of Crime (ie yr Gls! Ob5!). The follow- 


) : ie? 94, Op. cit., p. 206. 
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ing are the three elements of crime: 


(1) Legal Element (¢\ 35)!). There must be a 
text to forbid and punish a crime. 


(2) Material Element (sal oI). The criminal act 
is either by commission or omission. 


(3) Metaphysical Element (.32)\ 35,)\). A criminal 
must be major, that is, hable for his crime. 


Classification of Crime (¢\ 3! a~il) 

Crime may be classified as: 

First Grade. Crime affecting the public. It includes 
all those crimes which affect the general public. It 
has two kinds:and each has different law. 

(a) first Kind. Crimes with full punishment are 
seven in number: (1) zina’, (2) slander, (3) drinking, 
(4) theft, (5) robbery, (6) apostasy and (7) treason. 

(b) Second Kind. (1) Intentional homicide, (2) cul- 
pable homicide not amounting to murder, (3) uninten- 
tional murder, (4) intentional injury, and (5) un- 
intentional injury. 

Second Grade. This grade includes all those 
crimes which are not classified under the first grade. 
It has three kinds: (1) The crimes relating to ori- 
ginal punishments (.2}45) are those which are neither 
hudud nor retaliation nor blood-money. (2) The 
crimes relating to those hudud whose punishment is 
not prescribed ; either they are incomplete or their 
hadd is averted. (3) Crimes relating to retaliation or 
blood-money whose punishment is not prescribed, 
such as those crimes in which there is no retaliation 
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| 
or blood-money. | 
Exceptions (wsi0)\9 4 )3—e)| ¢S,!). The punishment | 
is averted by the following defective capacities : 
(i) Coercion (351). It is a circumstance which | 
affects one’s consent. In order that consent may be 
_ justly allowed as a:title of right, it must be free. 
According to Islamic law if under coercion a 
' man’s life is not in danger, he should not choose to 
break the law but rather put up with the conse- 
' quences of conforming toit.If the coercive act is grave, 
all acts involuntarily done by a man do not render 
siti liable. For instance, if a,man is in a grave danger 
of death, he is allowed to drink liquor, but in case 
he is forced to kill another Muslim under duress 
(not mild), he is forbidden to do so. 
1) (ii) Intoxication (~~). Sofar as its effect on man’ 
legal capacity is concerned, its cause may be take 
ntc consideration, that is to say, how it is brough 
out. The legal capacity is affected if jhe is force 
« drink mtoxicating liquor ; and all his disposition 
property would be void in the eye of law. But 
7 is liable, if he destroys or damages another’s 
yperty, 
(iii) Lunacy (o~). The legal capacity of an insane 
‘son except as to acts donejin lucid intervals is 
St ed. ‘Lunacy does not\give a general character to 
eit -wrongs. But a lunatic, like an infant, will 
tt be : liable for fraud or malice unless the court be 
opi inion that he was capable of conceiving such 
ent yon. Mr Abdur Rahim says: “If a lunatic’s 
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parents leave him within the jurisdiction of a Mus- 
lim State, he will be treated as a Muslim.’ 

(iv) Infancy or Minority ({-~|\_*-). “In Islamic law 
all acts done by a minor, if for his benefit, are 
upheld. He is not liable to penalties which are in 
the nature of private rights like retaliation, nor can 
he be deprived of inheritance from’ a person whose 
death he has caused. He is also exempted from all 
punishments which are public rights such as hadd.”’ 
The position of a minor is exactly the same in 
English law. 

Relationship of Culture and Crime. Islam signifies 
complete subservience of the will of the individual 
and the collective society to the command and 
dictates of Allah. When Allah created matter out 
of nothing He laid down certain rules of behaviour 
for his creation, e.g. laws of astronomy, physics, 
chemistry, botany, zoology, etc., for the well-being 
of man. In the field of human relations also we find 
that man depends upon Allah in all the walks and 
relations of his individual and collective life. As such 
he is bound to obey the laws of Allah in every sphere 
of life, individual, tribal and international. Human 
society can flourish and thrive only as long as it sub- 
jugates its will and desire to the law enunciated by 
Allah. These laws can be discerned only by the 
selected few, namely, the Prophets, and are contain- 
ed in the Holy Scriptures having been made known 


95, Ibid:, p, 245. - 
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to man through direct and immediate, revelation. 

Human history is replete with examples of those 
_ who achieved the summum bonum of human existence 
by following the laws of Allah in letter and spirit. 
More numerous, of course, are the instances of 
nations that fell into the abyss of misery and squalor 
by disobeying the laws of Allah. Crime as such 
Srings about the dissipation and ultimate downfall De 
of a nation’s civilisation and individuals. Punishment ray || 
comes either in the form of Divine retribution 
(4-2! -!4++) or'mental a d physical distortion. There ry 
are a number of examples of such retribution of breve 
n Surah Hud. The Qur’an says: 


=(67: 11) nde O28 lpr’ Senal Ig db spl del 4 
‘[And the (awful) cry overtook those who did 
ha morning found them prostrate in their dwellii 
Bete We Uy WL Wile ee a 
| be * (82: 


[S ¢ when Our Commandment came to pass We 
township) and rained upon it stones of cla 


he jin 
al J! rs) WG 9 dol Sel WSIS) Aet SIS | 
bis: as (102 : ie 
1 thus. is the grasp of thy Lord when He graspeth the 


hips or communities while they are doing wrong. Lo! His 
is painful, very strong.] 


penal law of Islam is calculated to save man- 
from m incurring | the wrath of Allah by nipping 
il in in the bud, Eyen a cursory study of human 
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history would show that nations have incurred the 
wrath of Allah when they were guilty of crimes 
against human nature. These crimes may be enu- 
merated thus: 

(az) Loss of faith in Allah and the Day of Judg- 
ment. 

(5) Opposition to the Messenger of Allah. 

(c) Offering resistance to and opposing the era of 
goodwill and peace ushered in by the Mes- 
sengers of Allah and their followers, whether 
it be by destruction of human life, property 
or ethical values. 

(d) Offences against the values of society envisag- 
ed by matrimonial and family life. 

(e) Greed and avarice. 

(f) Offences against the socio-economic values of 
Islam. 

(z)'\ Crimes leading to the breaking up of fraternal 


relations between man and man by slander 


(ey 23) and backbiting, etc. 


The Islamic penal law upholds, defends and con- 
solidates the positive values of Muslim society, 
Islamic culture pre- 
scribes these limits within which society can efficiently 


namely, the Five Universals. 


carry out the purpose of human creation. Transgres- 
sors of these limits render themselves liable to pro- 
secution under Islamic law. 


Common Intention (S\42'). When a criminal act 
is done.cither by one person or more than one person 
with a common intention, all of them are liable 


Ch. 4) 268) ae 


Common intention implies a pre-arranged plan: A) je ie 
pre-arranged plan may be made shortly or immediately 4 

before the commission of an offence. In fact, the 

criminal act is done by one of the accused persons 
in furtherance of the common intention of all. 

The forms of participation and assistance are : 

fourfold. The accused may take part in committing ah, 
the material element of crime with others. He may ea 
agree with others in committing an offence either 
4 persuading the others or committing it in aifrerS a 
‘means without his actual participation. All of ft | 
y jill be considered equal in crime either persga 
yr physically participating in committing th 
e | ement of crime or without physi art 
To constitute common intentio 
that the intention of each one of the 
t h rest of them and shared by them. 
ere a number of persons equipped 
tte ack a man and killed him, all of 
ty of murder. ” 
Phere are two conditions of common inte 
A That they are greater in number. If they” ) 
/ not greater in number, there is no criminal 
> intention either direct or indirect. 
Gi) That a criminal is accused of committing a 
‘forbidden act having a punishment. If the act 
co mmitted is not punishable, then there 1s 
neither crime nor a common intention. 
mm: he (oll), Conspiracy begets crime direct- 
ut many aid and it is the cause of a crime, For 
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instance, a man is slaughtered with a knife, the act 
of slaughtering brings about death directly. Actually 
it was the cause of death at that time ; strangulating 
causes the death of a man, at that time it was the cause 
of death. In stealing one’s property, the act of steal- 
ing brings about or causes theft and this is the cause 
or ‘illat of theft. Mr Abdur Rahim says : 

“‘Thus if injury to a man’s person or property is caused 
directly by an act of another person without the intervention 


of any other extraneous cause (e,2l. UXTY!), the law holds the 
latter responsible whether such act was intentional or acci- 


dental.’ 

Abetment (~—~—!). According to Islamic law, abet- 
ment causes crime-not by itself but with some aid, 
and this is the cause of crime. The evidence doesnot 
by itself causes death directly, but brings about 
death with the aid of the act of a hangman who 
executes the order of a judge with respect to the sen- 
tence of death. Mr Abdur Rahim says : 

‘<But suppose the injury or loss was the combined result of 
two or more causes {W135 UH YI), the question then arises to 
which of the causes will the loss be attributed in law. In:this 


connexion one must bear in mind the different significations of 
the technical terms effective cause, preparatory cause and con- 


dition.’’9? 

Difference between Conspiracy and Abetment. 
Conspiracy causes crime directly, whereas abetment 
causes. conspiracy or it is the aid (u&.41,) for bringing 
about the conspiracy which in its turn causes crime. 


96 Ibid, p. 353, 97. Ibid. 


Ch. 4) 
gp eee OL 96 Aaa O92 Resell 9h ext lee’ OF 

98 ic pol lgce Ng isl! oebad) Ug duly gel 
If a person joins another in the commission of a 
crime by which he is to benefit and which it would 
not be possible to commit but for his aid, he is guilty 
of the commission of the crime.” 'y hia 
| Kinds of Abetment. Abetment has three kinds. 

(a) Natural Abetment (.~> —~-). It causes the actual 
conspiracy without any doubt, such as murder and 
injury under duress. It begets in a person committing 
a duress the intention of murder and injury. 
(6) Juristic Abetment (.¢,2 ~~). It causes a juris=y 
tic conspiracy, that is, its foundation is the legal te} 
as the false evidence, in cases of murder and thefi 
yhich causes a gadi to sentence a murderer to dé 
or chopping off the hands of a thief. 
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Mspiracy which is not perceptible and lega 
keeping poisoned food before a guest. 
If someone commits conspiracy and abetmt 
h of these offences will be ascertained from ™ 
Imission of crime because they (——~ - «)#l) are 
sause of an offence and the commission of offence _ 
st possible without their presence. 

ditempt (¢s>~!). Attempt is an intentional{pre- 
Ory action which fails in object. In Islamic law 
Offence of attempt is not punishable like re- 
on (L7'=) and hadd, but with ta‘zir according to 
ture of crime. 

teh YI) ples! ei’? Pp. 451, 99. ATR 1950 All 639. 
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No specific punishments are prescribed for the 
offence of attempt in the Islamic penal law under 
the head of ta‘zir because the rules of ta‘zir are 
sufficient for the punishment of attempt. Ordinarily, 
the punishment in the form of ta‘zir is awarded in 
all the crimes except hadd and atonement (¢)4 ). 

Example. When an adulterer enters a house of a 
woman he commits a crime; sits with her in lone- 
liness, it is also a crime; kisses her, this too is a 
crime. All these criminal acts are in the nature of 
attempt for the crime of zina’, which is not still 
complete. This offence is punishable under ta‘zir. 
When. he finally commits zina’ then punishment of 
hadd becomes obligatory and fa‘zir is eliminated. 
Hence all these preliminary acts, when committed 
under one complete criminal act, is called the crime 
of zina’. 

Punishment for Attempt. Under the Islamic law, 
the crimes punishable with hadd and retaliation are 
not equal if their execution is complete or incom- 
plete in nature. This principle is based on the 
following Tradition of the Holy Prophet: 


100_ (patel pe 4d de ned Noe aly 
[One who approached the limit without entering it, is 
among the transgressors. | 


Consequently, the punishment of attempt at zina’ 
cannot be like a punishment which is prescribed for 
a complete zing’ and that is the stoning (->)). In the 


100. Quoted im <« ral (jis! geal”? p. 350. 
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same way, the punishment for attempt at theft is 
not the cutting of hands. So it is necessary that the 
accused should be punished according to the nature 
or intensity of his criminal act. 

Penal Immunity. The maxim that the ne can 
commit no wrong js absolutely alien to the Islamic 
concept of justice. In Islam no one is above law.. In 
other words, all are equal before law. There is no 
such distinction of rich and poor in Divine law. No 
special privilege is enjoyed by any person or body of 
| persons in this respect. Once the Prophet said : ““Ha 
_my daughter Fatimah committed theft, I wou 
q have chopped off her hand.’’’® | 
__ The head of the Islamic State and qadi are only 
the functionaries. The duty of the former is toe 
force law while the latter is to give a verdict. Th 
are numerous examples in Islamic history whe 
Caliphs were summoned in the courts as a par 
to a suit. The qadi used to decide the case witho : 
iny fear and favour. The presence of the Caliphs ¢ 
ther Officials of the State was essential. In th 
ight of these facts we can safely say that there is no 
enal immunity to any person irrespective of his 
mnk and status in life. The rich and poor are treat- 
d alike. The qgadi treats the highest and the lowest 
equal. Caliph ‘Umar once appeared before qgadi 
é i ab. Thabit and when he was requested to take 
eat beside the gadi, he rejected it outright. Caliph 

i lost his armour which was.recovered from a 


101, <« tebe! Srie,”? 25; 2, 
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man. The case was heard by gadi Shuraih. The 
Caliph stood by the side of the accused claiming no 
Special privilege. 

Retrospective Punishment (4.+~,)\ 4:5i8!). When a 
man commits a wrong, he:is punished according to 
the provisions of law. Normally, the punishment is 
not given with retrospective effect. For example, if 
a man commits an act today which is not a crime, 
and the next day a new law is promulgated and 
uncer that law the commission of his act is a crime, 
he will not be punished for his act. But if the new 
law is enforced with retrospective effect, then that 
man will be punished accordingly. The punishment 
is only with retrospective effect if provided in the 
law. In the Islamic law the criminals are not punish- 
ed for their past offences. The Qur’an says : 


= (22 24) the BLY clad ge oT FUT SS Le Ny Vis 


[And marry not those women whom your fathers married, 
except what hath already happened (of that nature) in the 
past.] 


(23 : 4) ey Ly oat OF I Ol dhe ws GNP Qe oy Nye Ol 
[((And it is forbidden unto you) that ye should have two 


sisters together, except what hath already happened (of that 
nature) in the past. Lo. Allah is Ever-Forgiving, Merciful. ] 


In these verses Wt. «3 L YI is a saving clause. Such 
exceptions are available in Islamic law. 

Act 11 (2) of the Universal Declaration of Human 
Rights is as below: 


*‘No one shall be held guilty of any penal offence on 
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account of any act or omission which did not constitute a 
penal offence under national or international law, at the time 
when it was committed. Nor shall a heavier penalty be imposed 
than the one that was applicable at the time when the criminal 
offence was committed.’’ a oh) 

Pardoning Powers of the State. In man-made 
law the right of mercy and pardon vests in the Head 
of the State, but it is otherwise in the Islamic law. 

Only the wronged person can forgive or pardon the 
accused. Islam gives this right to the wronged person 

only. The oppressed man has the discretion to waive | 

his right of retaliation by forgiving the accused. The ° 

Head of the State or his functionaries are 

_ empowered to do so. The Qur’an says : 

Dells dy cal doh 5 eka) ple Co NgeeT Gp! Lal & 

| add clots Gs 2 JL eli” asl oye cee os IG isis 

Peldc ali SS say dovcel cei ” deey 9 eX Wii, SS 

BOs. A GUY dal: tae Uletl G Ny 

i - (179-17 


KC » [O ye who believe! retaliation is prescribed for you 
matter of the murdered ; the free man for the free man a 
Slave for the slave, and the female for the female. And fo 


Who is forgiven somewhat by his (injured) brother, prosecu 
according to usage and payment unto him in kindness. 
is an alleviation and a mercy from your Lord. He who trans= 
Bresseth after this will have a painful doom. And there is life 
for you in retaliation, O men of understanding, that ye may 


ward off (evil).} 
Hn the light of the above verses it is obvious that” | 
1 the absence of these provisions there is a possi- | 
lity of chaos and anarchy in the world and the | 
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oppression of the weak by the powerful. 
Mr Abdur Rahim says : 


‘*Retaliation being the right of the person injured or of his 
heirs, they can compound with the offender for money, or, if 
they chose, pardon him. Whenever retaliation for murder or 
hurt is compounded, the money payable as consideration can 
be realized only from the offender himself. So, also when com- 
pensation is ordered in cases where there is a doubt as to the 


, wilful nature of the homicide. Similarly, when the hurt caused 


has not resulted in death, the wrongdoer alone can be called 


upon to pay compensation.”’10 


In short, the State has no pardoning powers in 
the crimes of hudud, retaliation and blood-money. 
On the other hand, in cases Sieh ta‘zir, the State has 
got such powers. 

Kinds of Punishment. There are two kinds of 
punishment : (1) hadd (+>) and (2) ta‘zir (234). 

Hadd. The literal meaning of hadd is measure or 
limit. In legal terminology, it means that punish- 
ment the limits of which have been defined and fixed 
m the Qur’an and Hadith. \t relates to those crimes 
in which the right accrues to God alone, without 
any right accruing to humanity. The following 
crimes belong to this class : (a) adultery ““s,X~,”’ 
Book X, Ch. 1), (6) fornication (Q. 24 : 2), (c) false 
accusation (Q : 24:4), (d) apostasy (Mishkat, Book 


14, Ch. 5), (e) drinking wine (Mishkat, B. 15, Ch. 4), 


(f) theft (Q. 5: 42), (zg) highway robbery (Q. 5 : 37). 


Ta‘zir. The literal meaning of fa‘zir is to punish. 


102. Op, cit , p. 359. 
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Ta‘zir, in its primitive sense, means prohibition and ce 
also instruction ; in law it signifies an infliction un- 
determined in its degree by the law, on account of the 
right either of God, or of the individual, and the 
occasion of it is any offence for which hadd has not 
been appointed; whether that offence consists in 
word or deed.?® 

Ta‘zir may be inflicted by imposition of aie’ 
_ scourging, imprisonment, etc. It is the punishment 
_ which is left to the discretion of the gadi or judge. 
_ According to Mr Abdur Rahim, ‘“‘the objects of 
‘Ta’ zir are the correction of the offender and the 
\" prevention of the recurrence of the crime.’ “It is 
, inflicted in respect of those offences which are 
as ainst human life and body, property, public peace 
‘and tranquillity, decency, morals, religion, perjur 
forgery, gambling and contempt of court, etc. 
fact, the entire Criminal Law of Muhammad 
(45)! 4.1) as prevalent at the present day is ba 
yn the principle of Ta‘zir.’’** 
| Territorial Jurisdiction. ‘“‘Substantive law is co 
erned with the ends which the administration 
1s tice seeks, procedural law deals with the mean 
nd instruments by which those ends are to be attain- 
if 106 The Islamic law has its own rules regarding 
B procedure to be followed in respect of judicial 
cce dings. Mr Abdur Rahim says: 


“The merson who wants his claim to be heard must first of 


1 03. | Eidaych, p. 203. 


104. Op cit., p. 363. 
N15. Ibid. 


106. Salmond, op. cit., p. 504. 
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all select the proper court, that is, the one which has juris- 
diction to hear the suit. Except so far as the jurisdiction of a 
particular gadi may have been limited by his order of appoint- 
ment as regards the class of cases he is to try, a plaintiff is 
entitled to institute his action in the court within whose local 
jurisdiction he and his witnesses reside. And it would make no 
difference in this respect if the subject matter of litigation, for 
example, land, be situated elsewhere or the person against 
whom the claim is made resides within the jurisdiction of an- 
other gadi.’’ 19 


In instituting the cases the competency of a 
forum is very essential. As the crimes are in their 
nature local, so the jurisdiction of criminal courts 
is also local. A gadi within whose jurisdiction the 
offence is committed, is a uthorised to take cognizance 
and to try the case. With the exception of certain 
matters, the procedural law and the law of evidence 
in Islam is similar to English law. 


107. Op. cit., p. 365. 
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Kinds of Legal Disposition (2 2)) ob jaJ! -LJ5Y!). 
All voluntary acts are called o.23 and ere] OU pal 
are acts according to the ¢. or lawful acts. Again, 
juristic acts are divided into: (j) Originating acts 
(cls!) ;_ (ii) informations (©!,\+!) and (iii) acts of 
- faith (clstecl), 

: Originating acts and informations are physical 
yacts while those of faith are mental acts. The object 
of Originating acts is the production of a legal 
result, e.g. sale, marriage, divorce, etc.: and the 
object of information is to describe an ret. for 
example, evidence and admission, etc. p 
Torts (obt>). Tort is a legal term for ail 
ibited acts committed either upon the per 
roperty. It is an infringement of a private” 
elonging to an individual. Thus it is a kind of 
rong. Again, a civil wrong relates to the individua 
rson, safety, reputation and property. Sir Abdur 
yhim. Says. 

“The line which divides the two kinds of wrongs, torts and 
(. S, is sometimes very narrow or as the. Muhammadan 
ts but it there are some matters in which the rights of the 
. ic and of individuals are combined. The test 1s, to whom 
the law prant the remedy, the public or the individual. If 
J€ lat’ ter, the wrong which gave rise to the remedy will be 
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regarded as a tort, and, if to the former, it will be called 


crime.”*! 
In case of tort, the wrongdoer has to compensate 
the wronged, in crime he will be punished by the 
_ State. 

Under the Islamic law there are two remedies for 
torts : (7) retaliation (U74-5) ; (ii) compensation (<>). 

The former is applied in case of an infringement 
of a man’s right to the safety of person and the 
latter is applied in case of infringement of man’s 
right to property. Sh. Abul Husain Ahmad says : 
ee 2d he [aes 5X Hl gy pW B git CS So ty pated po” 
oe UES Ge ov ph) 9 Soe ol nn ---- e TY le 

= Sy Cols hei + 

The injured or his heirs have the right of retalia- 

tion. They can either compound with the offender 
for money or pardon him. 

Exercise of Rights. Article 92 of Majallah and 
Damnum Sine. Injuria.. Article 92 of Mayjallah pro- 
vides that “‘a person who does.an.act, even if he does 
not, act intentionally, is responsible.”’ 


* (Siz?) Kass ws pe 09 a ru jlo wd eNi_” 
In this Article the liability of a wrongdoer is 


given. Damnum sine injuria is explained by Mr 
Salmond as: 


‘falthough all wrongs are, in fact or in legal theory, mis- 
chieyous acts, the converse is not.true. All damage done is not 


1. The Princtples of Muhammadan Jurisprudence, p, 351. 
2. §°S) 95,” pp. 222-23. 
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wrongful. There are cases in which ‘the law will suffer a man 
knowingly and wilfully to inflict harm upon another, and will 
-not-hold him accountable for it. Harm of this description—mis- 
chief that is not wrongful because it does not fulfil even the 
material conditions of responsibility—is called damnum Sine 
injuria.”’3 


This is.a mischief which is not wrongful or contrary 
_to law. 

Cases of damnum sine injuria are of two types: 
(1) Those cases in which the harm done to an 
ndividual is a gain to society at large. (2) Although 
hi m is done to the community, yet owing to its 
t Eeiality or to the difficulty of proof, etc., it does 
seem proper to prevent it by law. But in case of 
.rticle 92 the wrongdoer will be liable even if he 
- involuntarily. In other words, any harm which 
; d one is wrongful. For example, forgetfulness does 
ot negative legal capacity. As it is brought about 
¢ rod, so a man is not liable so far as the right o 
d i 3 concerned. But it forms no excuse if the act 
sulted by it affects private rights. ‘‘The reason is 
‘the Inviolability of a man’s rights is absolute 
5. not measured by the culpability of the person 
ting them. Therefore, if a man in a state of 
tfult ess destroys or damages another’s proper- 
wi ill be held liable.’’* So a person causing a 
to another person will be responsible for 
i" "According to Muslim jurists, he is not 
y itated. 
pi cit pp. 404-05. 
dur Rahim, op, cit., p, 224. 
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Fuzuli and Negotiorum Gestor Compared. Accord- 
ing to Section 112 of the Majallah, fuzuli is someone 
making a disposition of property for another with- 
out the sanction of the Shar‘ law. 


Solow & Lv AS ew ES po ol psi” 

~ (“de yyy dd) Me US a pad et St Oj! 
In other words, he is a person who makes a trans- 
fer for another without legal right. 

A sale which is dependent on the right of another, 
such as a sale by a person who has noright on the 
sale of property pledged, is a completed contract, 
‘dependent on the leave of that other. 

In a bai‘ (~) by a fuzuli, if the owner of the pro- 
perty, or his agent, or his natural guardian or his 
legal guardian gives permissi on, the bai‘ is nafidh. If 
he does not give permission, the bai‘ is annulled. But 
on the giving of permission, it is a condition that 
the seller and the buyer and the person who gives 
the permission and thing sold be in existence. If 
one of these has perished, the permission is not 
lawful. 

Negotiorum gestor, on the other hand, is a person 
who spontaneously and without the knowledge or 
consent of the owner, intermeddles with his proper- 
ty, as to do work on it, or to cafry it to another 
place, etc. In cases of such nature there can be no 
contract as he acts without any lawful authority. 
The Roman law raised a quasi mandate by implica- 
tion for the benefit of the owner. The Common Law 
also followed it in the form of subsequent ratification 


275 


Civil Law 


Ch. 5] 


of the acts by the owner or by making positive 
presumption by law for the benefit of particular 
parties. For example, if someone takes benefit out of 
the landed property belonging to a minor, the law 
will force him to account to the minor for the profits 
as his bailiff. It will be presumed that the property is 
a trust in the handsof the person for the minor.* As 

the negotiorum gestor interferes in the properties of 
others without any lawful authority, so he is bound 
to do the undertaken work diligently according to 
its aim and object. 
» Substantially there is no difference between fuzuli 
and negotiorum gestor. The fuzuli could not alienate 
the property of the owner without his permission. 
Phe permission, however, could be subsequent to 
ne transaction. The only condition precedent 
Ich ratification is that the fuzuli and the ownera 
le corpus coupled with the buyer should exist 
e time of ratification. Another feature is that the 
ification could not be implied as in the Roman 
m On the other hand, negotiorum gestor could also 
t sell the property of the real owner without his 
sent, express or implied. The consent could be 
3 to the transaction and this could be 
ied as well. There is no condition for the rati- 
& being competent that negotiorum gestor, the 
Grand the buyer coupled with the corpus, be 
te nt at the time of ratification. 
nla ful 2 Enrichment, In Islam unlawful enrich- 


Bid Wall V. Stanwick.(1887) 34.Ch. D. 763. 


276 Islamic Jurisprudence [Pt. I 


ment is thatwhich is acquired through unlawful means. 
If the wealth is earned by lawful sources, it is valid. 
So acquiring riches by foul means is forbidden in 
Islam. The Qur’an says : 
pie al oth NN gs TSN AN KP Ayabel 
- (28 : 8) 
[And know that your possessions and your children are a 
test, and that with Allah is immense reward.] 
ORIN oye 5 ea) ALU g Cady LT, Sl gg til Ce elt 535 
’ Lidl sg! ee SS > Solty pLIV]y Liga Ssely Tails 
pty lsat ops NS ot ot ao 0 LI! Crom ois dls 
” an 22, Ole) . os pzhs clojly ks pw JUNI GS 5. Gz ok 
- (15-14 : 3) Ll me aly 


[Beautified for mankind is love of joys (that come) from 
woman and offspring, and stored-up heaps of gold and silver, 
and horses branded (with their mark), and cattle and land. That 
is comfort of the life of the world. Allah! with Him is a more 
excellent abode. Say: Shall I inform you of something better 
than that ?'For those who keep from evil are gardens with their 
Lord, underneath which rivers flow wherein they will abide, 
and pure companions, and contentment from Allah. :Allah is 


seer of His bondmen.] 
Ki) ke ps bse! GLU» cI spcdl ayy Ootls dy! 
- (46: 18) oI 4s 5 Ly 
[Wealth and children are an ornament of the life of the 
world. But the good deeds which endure are better in thy 
Lord’s sight for reward, and better in respect of hope. | 
The Holy Prophet is reported to have said : 


‘‘Whoever desires the world and its riches in a lawful! 


manner, in order to withhold himself from begging, or to pro 


P Gh. 537) Civil Law 277 
vide a-liyelihood for his family, or to be kind to his neighbours, 
will appear before God.on the Last Day with his face as bright 
as the full moon, But whoever seeks the riches of the world for 
the sake of ostentations will appear beforé God in His 


anger’ *6 


The wealth earned: by. the sweat.of one’s brow is 
lawful. The accumulation of wealth without paying 
zakat. is unlawful. enrichment. Its payment is obli- 
gatory, on Muslims. who are ol<+i ~~. It may be 
coilected, by State authorities by enforcing discip- 
limary measures. For instance, the first Caliph Abu 
Bakr did SO. 
jibtidigidba the Majallah and‘‘Quantum: Meruit’’. 
Quantum meruit (so. much as he has earned), an 
ction. on the case, express or implied, grounded on, 
pr pmise to pay, the plaintiff for doing a thing. 3 
ich as he has earned or merited. Abolished) 
fect as a form of action by the rules (H.T.I. Wm. 4 
(the term is in use to meet the cases where plain 
wfailing to prove a special contract to pay him a 
ticular amount, recovers what may be considered” 
Bete value: of his work,.in which case he is said 
Beer: on. quantum meruit.’ Quantum meruit 
ihe payment in accordance with the benefit 
. The money paid: will be equivalent to its 
eas Article 97 of the Majallah says that *‘with- 
enue it is not aloes for anyone to take 


Cl ae of another” 


M hie Book XXIf, Chi. XXIIt. 
Wharton} Law Levicon) pp. 718-19. 
‘ h. 
4 


4 
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So it is clear that no property may be acquired 
except in a legal form. For example, in the Islamic 
State, zakat will be collected according to the pre- 
scribed rates. The State has an authority to realise it 
accordingly. Taking of money in this form is legal, 
otherwise no one is allowed to do so. Suppose a 
person owes a certain amount to another person. It 
may be realised from him by executing a money- 
decree against him. Such a recovery of money has 
the legal basis. Ordinarily, the property of any per- 
son cannot be taken into possession without any 
lawful authority. Moreover, the acquiring of property 
must be according to the right claimed, otherwise 
it will be transgression. This is an admitted fact that 
an unauthorised dealing in the property of others is 
strictly prohibited in Islamic law. 

Transgression of Forbidden Acts. A juristic act is 
legally correct if it has its essential elements, conforms 
strictly to the necessary conditions and possesses those 
extrinsic characteristics as envisaged by law, otherwise 
it is regarded as vitiated (+-4) in law. If a juristic act 
lacks any of its essential conditions, it is called void 
(jLL). A void or forbidden act is bad essentially. A 
valid juristic act attains the desired object, while a 
void act fails to attain such object. For example, 
drinking wine, usury, and eating of pork, etc., are 
prohibited acts. The Shafi‘is hold that juristic acts 
are of two kinds only, namely : (1) valid, or (2) void. 
They group vitiated acts under void acts. 
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Wrongful Appropriation or Destruction 
of Property 

Torts regarding property may either be in the 
form of usurpation or appropriation (_~=<) or des- 
truction or damage (Olsii - Lis). Ghasab literally means 
forcibly taking a thing from another. In legal 
terminology it signifies the taking of a property of 
another which is valuable and sacred, without the 
permission of the owner. This may take the form of 
‘destroying or damaging the owner’s possession of it. 
For example, if someone forcibly takes the service 
of the slave of another or loads an animal belongin 
to another, the act of appropriation will be esta 
lished. On the other hand, if someone sits upon 
: arpet of another, the possession of the owne 

lestroyed. Sh. Abul Husain says: 


- OY SD ol ysl J bob D rer oe S HS 
Be ie te Te ell ot jee) esius | 93 ale pe 
Rei Vii S& Bo Gis e eels 
WP Sak’ BYo 5 Sl gi Qh OF ot ee 


; 


A wrongf ul appropriation cannot be sold or tran 
ed If anybody intentionally usurps the property of 
mer, he is liable to pay a compensation. If, on the 
Phand, he made the usurpation unintentionally, 
then he will have to pay the compensation. In 
ohh is not an offender because his erroneous 
is cancelled. ? 


6s, Wa 7p. 159. 9. Hidayah, III, 522. 
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Article92 of the Majallah and Rylands vs. Fletcher. 
The case of Rylands versus Fletcher lays down that 
where the owner of land, without wilfulness or 
negligence, uses his land in ordinary manner of its 
use, though mischief should thereby be occasioned 
to. his neighbour, he will not be liable in damages. 
But if he brings upon his land anything which would 
not naturally come upon it, and which is in itself 
dangerous, and may. become mischievous if not kept 
under proper control, though. in so,doing he may act 
without personal wilfulness or negligence, he will be 
liable for any. mischief thereby. occasioned. 

The principle of Rylands versus Fletcher is: 
‘“‘That the persom who. for his| own purposes: brings on his 
land. and collects.and:keeps. there anything likely to do mischief 
if it escapes, must keep it in at his peril,,and, if he does not do 
so, is prima facie answerable for all the damage which is the 
natural consequence ofits escape.’”!% 

The principle of Rylands versus. Fleteher has 
been called ‘“the wild beast theory”’.** Unless there 
is an. escape of the substance from the occupier’s 
land, there is no. liability under the rules. 

» Article 92 of the Majallah says that “‘a person who 
does an act, even if he does not act intentionally, is 
responsible” : 

~ (ole) 2 5 wd Ine og ee = lo wd US 

Article 92 of the Majallah and the principle enun- 

10. Per Blackburn, J., 
265, 279. 


11. Russell, C J.. 
(1895) 65L, J,O.B. 126. 


in Pletcher versus Rylands (1866), L.R.!, | 


in Prince versus South Metropolitan Gas Company 
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ciated in Rylands vs. Fletcher are identical. In other 
ords, the owner of a thing has only a general right 
“4 ! Fite use thereof. His right is not absolute or un- 
limited. He is perfectly justified in doing anything on 
his property so long as his act does not affect the 
property of another injuriously. In case he does any- 
thing, though, innocently, by which the property of 
another, even though that another may not be his 
immediate neighbour, is damaged, he is responsible 
for the damage so caused. Thus tort is the doctrine 
of strict liability which is determined irrespective of _ 
the existence or non-existence of intention or 
Knowledge of the person liable. Sir Frederick Pollo 
says : 


: “The law takes notice that certain things are a source 
sxtraordinary risks, and a man who exposes his neighbo 
uch risk is' held, although his act is not of itself wrong 
sure his neighbour against any consequent harm: not 
yme cause beyond human foresight and control.’’!2 
Verbal Dispositions ()5#\ o6<)\). Verbal dis 
ons are of two types: (1) unilateral, e.g. wagf 
squest, ctc.; ; (2) bilateral, e.g. contracts. 
Waaqt (iis), The hteral meaning of want 
tention. The legal meaning of waqgf, according to 
9 Abu Hanifah, is the detention of a specific 
ig in the ownership of the wagif, and the devot- 
pr its profits in charity to the poor or other good 
)A wagf extinguishes the right of the waqif 
Be risfers ownership to God. 


4 12. The Law of Torts (London, 5th Ed,), p. 456. 
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Article92 of the Majallah and Rylands vs: Fletcher. 
The case of Rylands versus Fletcher lays down that 
where the owner of land, without wilfulness: or 
negligence, uses his land in ordinary manner of its 
use, though mischief should thereby. be occasioned 
to. his neighbour, he will not be liable in damages. 
But if he brings upon his land anything which would 
not naturally come upon it, and which is in itself 
dangerous, and may. become mischievous if not kept 
under proper control, though. in so, doing he may act 
without personal wilfulness or negligence, he will. be 
liable for any, mischief thereby. occasioned. 

The principle of Rylands versus. Fletcher is: 


‘“‘That the persom who. for his| own purposes; brings on his 
land. and collects.and:keeps there anything likely to do mischief 
if it escapes, must keep it in at his peril,,and, if he does not do 
so, is prima facie answerable for all the damage which is the 
natural consequence ofits escape. *}% 


The principle of Rylands versus. Fleteher has 
been called “‘the wild beast theory”’.'* Unless there 
is an escape of the. substance from the occupier’s 
land, there is no, liability under the rules. 

» Article 92 of the Majallah says that “a person who 
does an act, even if he does not act intentionally, is 
responsible”’ : 
- (We) 25 Wi [see og ole eld wd Si 
Article 92 of the Majallah. and the principle enun- 


10, Per Blackburn, J,, in Fletcher versus Rylands, (1866), L.R.JI, Ex. 
265, 279. 


11. Russell, C J.. in Prince versus South Metropolitan Gas Company 
(1895) 65L, J,O.B. 126. 
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ciated in Rylands vs. Fletcher are identical. In other 
words, the owner of a thing has only a general right 
of the use thereof. His right is not absolute or un- 
Imiited. He is perfectly justified in doing anything.on 
his property so long as his act does not affect the 
property of another injuriously. In case he does any- 
thing, though, innocently, by which the property of 
another, even though that another may not be his 
immediate neighbour, is damaged, he is responsible 
for the damage so caused. Thus tort is the doctrine 
of strict liability which, is determined. irrespective of 
| the existence or non-existence of intention or the 
' knowledge of the person liable. Sir Frederick Pollock 
“says: 


“*The law takes notice that certain things are a source 9 
extraordinary, risks, and a man who exposes his- neighbour” 
such: risk is}held, although his act’ is not of itself wrongful,” 
insure his neighbour against any consequent harm: not, due t 
some cause beyond human foresight and‘control.’’!2 
)) Verbal Dispositions (0) 52\ 6). Verbal disposi- 
fons are oi two types: (1) unilateral, e.g. wagf and 
equest, etc.; (2): bilateral, e.g. contracts. 

MH Wagf (*»). The literal meaning of wagf is 
letention. The legal meaning of waqf, according to 
nas ‘Abu Hamiah,. is the detention of a specific 
mein the ownership of the wagif, and the devot- 
feof its profits in charity to the poor or other good 
fects. A wagf extinguishes the right of the waqif 
1d transfers ownership to God. 


12: The Law of Torts (London, 5th Ed,), p. 456. 


282 Islamic Jurisprudence [ Pt. I 


In Shi‘ah figh the definition of wagf js as 
follows : 


Ae ha Ybor arb oe) che! rn ste 5 eS Aas °9 was 9” 
Difference. The Shi‘ah figh differs from the Hanafi 
figh : 
Un gg FREY ewes vd 93 5+ ues Ny 955 Ss Laas (Sy ger” 
2S srry Gb S bys £ ils Gis S955 Se at a 
1466 ? 
Mr F. B. Tyabji says: 
‘*The completion of a wakf is, of course, distinct from the 
acting upon a wakf after it has been completed. But the acting 
upon a declaration of wakf may be evidence to show (1) that it 


has been completed, (2) that there was the intention that the 
declaration should take place.’’!5 


Waaqf as Defined in the Waqf Act. ‘“‘Wagf means 


the permanent declaration by a person professing | 


the Mussalman faith of any property for any pur- 
pose recognised by the Mussalman law as religious, 
pious or charitable.”’ 

The following points are important to note with 
respect to waq/: 

(1) Declaration must be permanent. 

(2) The subject of waqf may be any property. 

(3) The subject of wagf must belong to wagif. 

(4) The objects of a wagf must be indicated with 


reasonable certainty, otherwise the wagqf will be void 
for uncertainty. 


13. “oul ale”? (Tehran), p. 152. 
14. Ibid., p 154, 
15. A Handbook on Muhammadan Law, p. 155. 
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(5) A wagf may be inter vivos or testamentary. 
) (6) A wagf made by will or during mard al-maut 
Cannot operate upon more than one-third of-the net 
assets without the consent of the heirs. 

(7) Waqf property cannot be alienated. 

Wagf ‘alal-Aulad. It is also called a private wagf, 
It is for the benefit of the settler’s family and his’ 
descendants. Dr Tanzil ur-Rahman says : 


Gm SF 2 F 9 Nile 1S FONG Gol oVaNl Je a, 
Orel 6 339 SI Ol SE WT ig B ed 4 Et gi - 
Dee 02k yl Sail Ss! So US 59 OS FY I Sik 
Be S055) ON be Te FIT Oe Hy ST ls 
i Nm Se 003 Sl 92 S ox 4 dS 
| Bequest (=-23). Abequest or will means an endo 
‘ment with the property of anything after death 
one person should say to another: ‘‘Give this art 
of mine, after my death, toa particular person.” 
thing so given is termed as legacy ( w ex); the pe 
son who wills is testator (..-5+); the person in who 
favour the will is made is called the legatee (W ess 
amd the person appointed to carry the will into 
execution is called the executor ((.+3). 
eimportant Points. (1) A person may make his will 
ther orally or in writing and no formalities are 
equired.'’ 

(2) Byery Muslim of sound mind and not a minor 
lay dispose of his property by will. 


7. 28 All, 715, 718. 


‘ 
\ 


16. au! onl 5,”” ILI, 1099. 
iq 
by 
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(3). Bequest to heir is not valid unless the other 
heirs consent to the bequest after the death of the 
testator. 

(4) A Muslim cannot by will dispose of more than 
a third of the surplus of his estate after payment of 
his funeral expenses and debts. Bequest in excess of 
one-third can take place only with the consent of 
the heirs after the death of the testator. 

(5) If the testator has no heir, he may bequeath 
the whole of his property to a stranger." 

(6) It is sufficient that the subject of legacy exists 
at the time of testator’s death. 

(7) The subject of bequest may be any property 
capable of being transferred. 

(8) A bequest futuro is void. 

(9) A contingent bequest is void. 

(10) An alternative bequest is void. 

(11) A bequest may be revoked either expressly or 

by implication. 


Contract 


‘*The most important and frequent mode of acqui- 
sition of ownership is transfer by an act of the person 
having the ownership to another person. Such trans- 
fer is effected by means of a contract (+i). In law 
it means conjunction of the elements of disposition, 
namely, proposal (bs!) and acceptance (J-5). 

Formation of Contract. According to Islamic law, 


18. Baillie, 625. 
19 Sir Abdur Rahim, op. cit., p. 282. 


a ae a aah sr 
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the formation of contracts does not require any for- 

_ mality. Basically the offer and acceptance are the 
essentials in this respect. The proposal and accept- 


ance must be made at the same meeting (©) either 
in fact or what the law considers as such. 
Impediments to Consent. The following are the 
impediments to consent : 
(1) Cvuercion or Duress. An act done under duress 
is intentional but not consented to. “‘Among Moham- 
Madans marriage is a contract, and, as is the case 
_with other contracts, freedom of consent in the con- 
-tracting parties is one of the essential conditions of its 
wWalidity. Where each of the contracting parties ig 
ny ii juris, but the so-called consent is constrained @¢ 


7 
2 


inyoluntary, the party so constrained will not 
held bound by the resulting contract.’ 
. (2) Undue Influence. The basis of a contract 
snt, and, therefore, the courts will regard as} 
1 influence brought to bear on a person en 
oa contract which, having regard to the ag 
lacity of the party and the character and € 
ices of the case, appears to preclude the exe 
see and deliberate judgment.’ 
3) Fraud. 

+) Misrepresentation. 

) Mistake. 

1. R. Desai says : 


fat Coercion, undue influence, fraud and misrepresen- 


ech. |S] 


x. 
ie 


indu V. Bugli 21, C. 814. 
tlof Aylesford V. Morris (1873). 


‘ 
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(3). Bequest to heir is not valid unless. the. other 
heirs. consent to the bequest after the death of the 
testator. 

(4) A Muslim cannot by will dispose of more than 
a third of the surplus of his estate after payment of 
his funeral. expenses and debts. Bequest in. excess of 
one-third can take place only, with the consent of 
the heirs after the death of the testator. 

(5) If the testator has no heir, he may bequeath 
the whole of his property to a stranger." 

(6) It is sufficient that the subject of legacy exists 
at the time of testator’s death: 

(7) The subject of bequest may be any property 
capable of being transferred. 

(8) A bequest futuro is void. 

(9) A contingent bequest is void. 

(10) An alternative bequest is void. 

(11) A bequest may be revoked either expressly or 

by implication. 


Cortract 


‘‘The most important and frequent mode of acqui- 
sition of ownership is transfer by an act of the person 
having the ownership to another person. Such trans- 
fer is effected’ by means of a contract (#«).’?49 In law 
it means conjunction of the elements of disposition, 
namely, proposal (~l!) and acceptance (U5). 

Formation of Contract. According to Islamic law, 


18. Baillie, 625. 
19 Sir Abdur Rahim, op. cit., p. 282. 
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_ the formation of contracts does not require any for- 

 mality. Basically the offer and acceptance are the 
essentials in this respect. The proposal and accept- 
ance must be made at the same meeting (,-) either 
in fact or what the law considers as such. 

Impediments to Consent. The following are the 
impediments to consent : 

(1) Cvercion or Duress. An act done under duress 
is intentional but not consented to. ““Among Moham- 
madans marriage is a contract, and, as is the case 
with other contracts, freedom of consent in the con- 
tracting parties is one of the essential conditions of its 
Validity. Where each of the contracting parties is 
Sui juris, but the so-called consent is constrained or 
- inyoluntary, the party so constrained ‘will not be 
‘held bound by the resulting contract.’’” 
| (2) Undue Influence. The basis of a contract is con- 
‘sent, and, therefore, the courts will regard as undu 
any influence brought to bear on a person ent 
into a contract which, having regard to the ag 
capacity of the party and the character and cir 
Stances of the case, appears to preclude the exer 
of free and deliberate judgment.’ 
E (3) Fraud. 

)@) Misrepresentation. 
(5) Mistake. 
Mr T. R. Desai says : 


That coercion, undue influence, fraud and misrepresen- 


; 


20, Bindu V. Bugli 21, C. 814. 


21, Earl of Aylesford V. Morris (1873). 
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tation are all separate and. severable categories though in a 

particular case some of them may overlap or may be com- 

bined. 22 

_ Object of Conteaa The term “‘object’? means pur- 

pose or design. There may be nothing objectionable 
so far as the consideration for an agreement is con- 
cerned and yet the purpose for which it was entered 
into may be unlawful and the agreement would be 
void. ““A contract is illegal if it be in contravention 
of a statute or opposed to its general policy and 
intent or is forbidden by law or legislative enact- 
ments. ’’* 

Types of Special Contracts. Sale (=). Sale signifies 
an exchange of property for property with the mutual 
consent of the parties.** There are four kinds of sale: 

(1) When a determinate article is sold for price, 
for example, sale of a house, it is called bai‘ («). 

(2) When a determinate article is sold for another 

determinate article, it is called barter (4%), 
_. (3) Sale of price for price or money-changing is 
called surf (+>), for instance, when gold is sold for 
silver, there must be mutual delivery and both of 
them must be exact in weight. 

(4) Sale in which the person was paid in advance 
and the article to be delivered on a future date is 
called salam (+). 

Hire (e)!). Ijarah is defined as the sale of ascer- 

tained usufruct in exchange for some ascertained 


22. Contract Act, p. 83. 23. Ibid,, p. 115. 


24. Hidayah, p. 241. 
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| thing.** It includes leases, contracts of bailment and 
for personal and professional services. Usufruct is 
‘said to be ascertained when the period of use and 
enjoyment of the thing by the hirer is fixed.”® 
694 B dle WS See ST yo a (vile) tic KI oy!” 
w * Nba Sal 54! ple Ni ct Bigg th re SS iy Hel wl 
Os It! Ad eS) ee SH of om at ie 
2766 o ge oe 
In the language of law, it signifies a contract of 
usufruct for a return. The contract in question is, 
however, valid because mankind stands in need of 
such contract ; and also because the Prophet has said: 
_ “Pay the reli g his wages before the sweat has dri 
'-from his brow,”’ and also, “‘If a person hires anoth 
let him inform him of the wages he is to receive.” 
The hire can be claimed only in virtue of 
é agreement, or in consequence of the end of 
contract being obtained ; for example, a workma 
pot entitled to anything until his work is finishe 
2 May retain the property until payment. 
© Proposal and acceptance are the two ikipoitaa 
gredients in the contract of ijarah. 
“If ‘the property is damaged in the hands of the 
ssee, ae is not liable if the damage is without his 


Loar: (<4;). Loan or ‘ariyat signifies an investi- 
with the use of a thing without a return.” In 


ne 0 
. S. 405. 
7, 660) .949,”? p. 120. 
29, Ibid., p. 478. 

\Z 

1, 


26. Ibid., S. 408. 
28. Hidayah, p. 489. 
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other words, it may be defined as giving of a thing 
by one person to another person without receiving 
anything in return. The intention is that the other 


person should use the usufruct: Sh. Abul Husain 
Ahmad writes : 


poy oh LL nate su) ee LE FSU ee) SS cay” 
poe GS Be 9 Ble 0g J) - 25 Gb} (SLL pee SU 
3066 are A tyke 

[‘Ariyat is like atrust. The borrower is not responsible for 
the loss of it, unless he transgresses respecting it.] 
wcelede i lS oS 5 Be NSE lS agle yT yee” 

Oly = F gy slo wad oS ES 94 eT Seo gst LT Lali SI 
pot 9 UR AEG A Se Om ole Sl WT Gaal ne os 
316 a (Sai 5 Cay 

[The borrower cannot let it out on hire. If he let it, he 
becomes responsible for ‘its loss. On the other hand, he may 
jend it to another'person, provided it be of such a nature thatit 
may notbe aflected by different uses. ] 

Deposit (=2:). The property left with another 
person forthe purpose of keepingitis styled as deposit. 
It is a trust in the hands of the depositee. A trustee 
is not responsible fora deposit unless he transgresses 
with respect to it. He may keep it with him or 
entrust its care ‘to his family. In case he gives charge 
of it to a stranger, or keeps it in a place belonging 
to other, he is responsible. If he mixes it inseparably 
with his own property, he must compensate the pro- 
prietor. If the trustee neglects or refuses to deliver 


30. $65) gus,” p. 165, 31, {bid 
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the deposit on demand by the proprietor, he becomes 
Beponsible. 

' The contract of deposit may be terminated at an 
Option of either party. 

_ Guarantee (8S). A contract of paacat dae signifies 
the responsibility or liability of a person to that of 
another person in respect of a demand for some- 
thing. Imam ‘Abdullah b. Ahmad b. Mahmud Nasafi 
Says : 

BES Une JU, UA. wid yl gile Sed Se ga? 

p J 23! BS rl ce 5 Ft yng) Lo ysl shal ye go Se a 
4 32m gales y 9h SIU LY 
“Guarantee i is of two kinds: 

@ Bail for the person (5+ ob & US jI3), 
)(2) Bail for the property (5-4 Jb b Su § JL). 


i contract of guarantee may be for the prod 
a of a person, the discharge of a pecuniary o 
Ris debt, the delivery of property and the Ii 
e pending the bail for the person, Sh. Abul Hus 
me ad Says : 


Fates yi Le -o Ze sels pele gs pd IST” 
ere Sle Srcile S pe WT aL 9S hate 
P Pledge (c#)). Pledging or pawning is a legal term — 
ch Signifies the detention of a thing on account 
laim which may be answered by means of that 
o, ‘as in the case of debt. This practice of pledg- 


5 BSG 5:57? wom 53 TN Ba | ors 
3. yin 


12919929! 
34. **(S) 99,” p. 145. 
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ing is lawful in Islam. It is related that the Prophet, 
in a bargain with a Jew for grain, gave his coat- 
of-mailin pledge for the payment. Moreover, the 
Holy Qur’an says: 


- (283 : 2) deyte Oe 5 SEN s4e oy ts Se ST OI 5 


[If ye be on a journey and cannot find a scribe, then a pledge 
in hand (shall suffice).] 


S o Any S_ vod 3) co UL gy tine me S55 9 Cel gy” 
35 Ow eicar Se 

[The contract of pledge is established by declaration and 

acceptance. It is confirmed by the receipt of pledge.] 

When a pledgee takes possession of the pledge, 
the contract is binding and he is responsible for it. 
According to Hanafis, a pledge is a trust (JU!) in 
the hands of the pledgee. 

Both movable and immovable properties can be 
the subject of a pledge, but, according to Hanafis, 
differing from Shafi‘is and Malikis, an undivided 
share in immovable property cannot be pledged.*® 

A pledge is constituted by a contract, which is 
not completed according to the Hanafis until posses- 
sion has been given of the property to the pledgee. 
That is to say, a promise by a debtor to pledge his 
property for the satisfaction of a debt cannot be 
enforced. The Malikis, however, take a different 
view holding that such a contract is as binding as 
contract to sell.’ 


35. Ibid., p, 108. 
37. Ibid., IX, 66. 


36. Hidayah. IX, 82-86. 


| 
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The pledgee can retain the possession of the pledge | y 
poe the debt is satisfied. In case of default com- , 
mitted by the pawner in performance of his promise 


atthe stipulated time, the pawnee can either: (1) 


ring a suit against the pawner upon the debt, and 
stain the goods as collateral security, or (2) sell the . 


f the Sale. If there is 2 surplus on the sale, it shall 

) to the pawner and if there is a deficiency the 
aAWI ner will remain liable for the balance. 

azeny (<J5s). Agency consists in the delegating 

Be person of his business to another and in sub- 

uting him in his place. The latter is called the 

ak a or ‘ascent’? and the former is called muwakkil 

Ss *) OF principal, the business which is entrusted is 

led (w S;-).2* It is constituted by ‘‘proposal’’ and 

oC eeptance”” 39 “Allamah Nasafi says : 


ee Sei +! Lys 5 pls eG 5 Sie cols ot! Coy gd” 


it 40_ apa ysl . Ys AT > 5 


The agent must be competent to perform the 
pated to him. An agent must be major and 6 

ad mind. He must be properly instructed with 

ec ct to what he is to perform. 

iBency is permissible in all matters of business 

pt in torts crimes. The acts done by the agent, 
th in his authority, are binding on the principal. 
y y act is done by the agent on behalf of a prin- 
oe 

8 3 ajallah:, S. 1449, 

eee! > aye 22 p, 244. 


39. Ibid., S. 1451. 
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cipal without his express. or implied authority, he is 
personally liable. 

The agency may be terminated in the following 
cases : 

(1) By agreement. It may be either by the prin- 
cipal revoking his authority or the agent renouncing 
the business of the agency or by the business of the 
agency being accomplished. 

(2) By the death of the principal or agent. 

(3) By change of status: (a) by insolvency of the 
principal, (5). insanity of the principal or agent. 

Even after discharge, an agent retains hisauthority 
to bind the principal by his acts so far as third parties 
are concerned, until the fact of such discharge is noti- 
fied .** 

Arbitration (=). Section 1531 of the Majallah has : 
DS ot ce GAldy Col 5 eI se qe hile oy Qe” 

| 4266 25 

Under the Islamic law the disputants are allowed 
to refer their dispute with respect to property and 
other similar private rights to arbitration. 

The arbitrator exercises the same functions as of 
a gadi. There can be no arbitration in cases of hadd 
and retaliation. On the filing of an award in a court 
by the arbitrator a decree be passed accordingly. 

Partnership (<5 +). Two or more persons may 
combine to carry on business on condition that the 
capital and the profits will be shared among them. 

Such a combination is called “‘Partnership in Con- 


41. Ibid., S. 1523: 
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Wract” (Gi -5z) as distinguished from “Partnership 

in Property” (W! -5;,). 

_ An agreement to share the profits is an essential 

element in the contract of partnership. Moreover, 

shares of the partners should be specified. The powers 

and liabilities of the partners are as follows: 

(1) Each is regarded as agent of the other. 

"(2) No partner can lend partnership property | 
cept with the permission of the other, but he may 

Orrow without such permission on partnership 

iccount. 

(3) The partnership property is regarded as a trust 

the hands of the partners. 
(4) The sharing of losses depends on agreement. 
case of an unequal partnership the loss will be 
tained by each partner in proportion to his capital 
ess Otherwise provided. 

The dissolution of partnership may take place 
‘1) by giving notice by one partner to another. 
2) by the operation of law. 

3) It also gets dissolved by the death of a partner 
fis becoming a lunatic. The partnership in the 
ircase may continue between the rest of the 
ners. 


rhe Concept of Juristic Person (s-)\Ases2S\) 


sons are of two kinds: (1) natural and (2) 
In the eye of law, sometimes even a natural 
n is not considered to be a person possessed of 
fights and liabilities, for instance, a slave is 
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destitute of legal rights and liabilities. So a person, 

whether real or imaginary, is the one who is pos- 

sessed of legal rights and liabilities. At times, a per- 

son who is not a human being is treated to be a 

person by law. This fictitious personality is conferred 

on such persons in order to solve many complex 

problems that normally arise in the determination 

of rights and liabilities. A joint-stock company is a 

juristic person no less than a real human being. Simi- 

larly, a municipal corporation is treated as a juristic 

person even though in reality it is not a person. So 

there are two types of juristic persons, corporation 
sole and corporation aggregate. A corporation sole 
comprises a series of successive persons occupying 
the office in succession. The corporation aggregate, 
on the other hand, consists of a group of persons 
who are sometimes said to be members or the share- 
holders of such corporations. Examples of corpora- 
tionsole are: Post-Master General. Attorney-General, 
Solicitor-General, President and so on. Corporation 
ageregate are joint-stock companies (comprising 
many share-holders), municipal corporation consist- 
ing of the members representing the city, insurance 
companies, etc. Similarly, a university or any other 
corporate body is also a person in the eye of the law 
no less than a real human being is. The law has 
devised a device by introducing a fiction whereby an 
imaginary person is considered to be a real person 
in the eye of the law and such person is said to be 
a juristic person. 


: 881), a “Negotiable instrument means a promissory 
Bote, bill of exchange or cheque payable either to 
Order or to bearer” (S. 13). 


1 s <a Cc: i. 
~ fhe ON > 5 ANL — | 45 ol gs. Uy? »? ; va Ue aS» Ae 


FP 9 Io 5 ya cae } i 
ele, | PIN NS peed yo) Be Ke ll aig Lad WY roe 


} 
tol 
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Islamic law recognises the concept of juristic per- 


‘son. The State Treasury (Jl! +) and Wagf (#) may 


be quoted as examples. 


> 


Negotiable Instrument (“\5~) 


» A right in personam cannot be transferred be- 
Cause in the first case it has its origin in the express 
consent of the person of incidence and in the second 
Case by implication of law. It can be dealt with by 
the promisor’s consent. Such a transfer is called wls<. 
According to the Majallah, it may be as: 

es Oe SF A pe Td md Sake KI Wl go” 

. | Ad Uy 2S SDS fied 
» Under the Negotiable Instrument Act (XXVI of 


j Sh. Abul Husain Ahmad Says : 
Bee) sO 3c slo O25 Whe - cE Why Uv 0525” 
Bee OS ote S oss UE LT dle 
Be FF ole iy OS la, otc Slay oF whan 


‘i PI ee Ke TF gy bal yy NBL ie il 
wo sts a= lL ° © rw . 

Be PHS OFS One Voip go 99 Ol day So wllye Soy £ 
6G = Gh iy) a> 5 ANG 


a). 


i$? (S pw $2 = O s+ w ol gd wl St Ares 


42. Ibid., S, 673 
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ose S ogee 2 NS Wohs ab yslok » wok § 
ee Se Cy S45 ST glo we OI Se Wwe Cp NI 
43h 2d NS wlligio 


Evidence 


Proof is of vital importance in the process of 
administration of justice. The Holy Prophet says: 


44" wellgsls Sle, cles HU ca V palgey Ul aaa J 


[If people were given what they asked when they brought 
a case, some would claim the lives and property of others. | 


It is a check against instituting a false and vexa- 
cious suit. “In every system of jurisprudence it is re- 
cognised that, before a fact is accepted and acted 
upon, it must be proved. Evidence is the foundation 
of proof, with which it must not be confounded. 
Proof is that which leads to a conclusion as to the 
truth or falsity of alleged facts which are the subject 
of enquiry.’’*° 

The expression “Burden of Proof’? means the 
burden of establishing a case, and the duty or neces- 
sity of introducing evidence. The general rule is that 
he who asserts must prove. It is a common practice 
that the burden of proof lies on the party that sub- 
stantially asserts the affirmation of the issue and not 
upon the party who denies it. The hadith of the 
Holy Prophet goes: 


43. §€(S) 955,”” pp. 148-49. 
44. Mishkat al-Masabih, p. 326. 
45. Earl of Halebury, The Laws of England, XIII, 410. 


297 
£ Shige Wercnedl’s gota Je dt 
‘[The plaintiff must produce witnesses and oath is for the 
endant. 
t is elucidated as: 
Jas pola esl! Je wing uc atl be Sls NIT » 

i, ~ died! ope OlAwll's UV pS ol gcd armas ate 


i Pewise the saying of the Prophet that the plaintiff should 
dduce evidence means such evidence which proves his claim 


that he may be given relief. Witnesses are also included in 
| yar ah. | 


Civil Law 


TI ree Modes of Proving a Case. There are three 
od es of proving a case: (1) admission; (2) oath ; 
d (3) evidence. | 
Admission. The corresponding Arabic word sf 
Mission is igrar (,!,3!). It is a well-known pm 
Br Evidence that the admitted fact need not] 
» the admission of a defendant is of vital 
Mce in the decision of the case. Mr 
ahmassani says : 
moe ES discs Ol wo usd 
Pees Sol lade Le Sw Ge ce SII 
. aS GE Al So bWh bie WLS oye 


& |; 


W ith the admission the affirmer acknowledges the 
ite mts of the suit against him. “The admission is 
lence against the party making it, but not in his 
jour.”’4”? The principle of admission is based on 
= following Qur’anic verse : 

i at eed Sy dias”? p. 374. 

47. Suyuti, Jami‘ al-Saghir, No. 5004. 


} ag: a 
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pred] dole ol 9 ob eligi Luh coiled byigT bel Ul Gat & 
# (135): 4) 
[O ye who believe ! be ye staunch in justice, witnesses for 
Allah even though it be against yourselves.] 
A hadith of the Holy Prophet may be quoted as 
under : 
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Psolemnity was attached to the ceremony of adminis- 

Mtering it and a place called Hatim («)+) was set apart 

just outside the Ka‘bah for this purpose. The exact 

iform of the oath is not known, but it appears that 

the pre-Islamic Arabs used to swear by Hubal, their 

chief deity, or by their ancestors, and at the end of “2 

ithe ceremony would throw down a whip or sandals | 

lor a bow as a token that they had taken a binding 

oath.’’>! 

Under the Islamic Law of Evidence, oatt 

always taken in the name of Allah. The Holy Prof 

says : 

. Malt Ol oS Ley Al ON lng wde I to dil og 
92 coma ol al Cibels WwW 

tithe Messenger of God said: ‘‘God forbids you 

‘@ our fathers. If anyone swears he must swear by / 

ilent. 

O ath is considered as a guarantee of 

A athenticity. A special sanctity is attack 

tS sanctity is preached among the cont 

NV fitnesses it may be safely said that it may 

I e ‘Speedy disposal of cases. 

Miividence (w-J1). Bayyanah is derived from 

Which signifies expression. Everything which leat 

he truth is included in bayyanah.’ The term bayyana 

Ssmostly used for Shahadah. In other words, bay 

anal is a mame given to all those things which 


‘ 


[Speak the truth even if it is against you.] 


Admissions in references to crimes are Called con- 
fessions. According to Mr Taylor, ‘‘admission and 
confessions are often considered as. declaration 
against interest and therefore probably true,’’* 

Admission is a wider term than confession. Mr 
S.C. Sarkar says: “‘The term admission is usually 
applied to civil transactions and to those matters of 
fact in criminal cases which do not involve criminal 
intent while the term confession is generally used in 
criminal law, as denoting an acknowledgment of 
guilt.’’**” 

Oath (c!). Syed ‘Abdullah Ali Husain defines 
oath as: *“‘Oath means an affirmation in the name of 
Allah, the Great, on the greater right of a deponent 
over a disputed thing or an affirmation on the absence 
of a greater right of a plaintiff which he claims over 
the deponent.’”*° Evidence is an information which is 
authenticated with an oath. During the pre-Islamic 
period an oath was also administered. ‘‘Much 

49. The Law of Evidence. 


49. The Law of Evidence (1946, 7th Ed.), p. 124. 


50. ‘dns penJ| OL jJ!,’* Pt. IIL p. 29. 51. Abdur Rahim, op, cit. 


52. Imam Malik, Muwatta’, p, 418. 
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explain and clarify a right. The Prophet called the 
witnesses as bayyanah, because of the clarity of their 
statement and removal of doubts by their clarifica- 
tion with evidence.** It may be analysed thus: 
“*Shahadah means giving an information ofaperson’s 
right in favour of another against the third. It has 
three kinds: (1) giving an information of one’s 
right over another, it is called Shahadah; or (2) of 
one’s own right over another, this is a suit ; or, (3) 
of another’s right against oneself, this is an admis- 
sion.** According to Mr Taylor, ‘“‘the word evidence, 
considered in relation to law, includes all the legal 
means exclusive of mere argument, the truth of 
which is submitted to judicial investigation.’”* 
Islamic Law of Evidence is based on the Qur’an 
and Sunnah. It isin consonance with reason and human 
nature. The Qur’an lays stress on giving evidence 
with steadfastness on God. A witness must be just 
and reliable. In fact, the witnesses are the judges of 
the cause. When they are summoned by the plaintiff, 
It is obligatory to them because Allah says : 
~ (282 : 2) Igco L IS clapedl OLY 
[And the witnesses must not refuse when they are summon- 
ed.] 
Truthfulness is a cardinal principle of evidence. 
God says: 
OLS Ke Vg hil cligs od Col yd Myst Nyeel cp Ul lol b 
Le ne atl OL” BN Nati g Uo gt Ol gm Itel Las YI be oy 
53. <¢ a5)! cyas,?? p. 78. 


54. $6, ale ee wig ot,” P. 243, 55. Op. cit., I, 1. 
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~ (7 25) Ogoks 
| [O ye who believe ! be steadfast witnesses for Allah in equity, 
and let not hatred of any people seduce you that ye deal not 
justly. Deal justly, that is nearer to duty. And fear Allah. Lo! 
‘Allah is informed of what ye do.] 
The “acala (justness) ofa witness is essential. Islam 
us vehemently against the liars. ‘‘False evidence is an 
intentional falsehood against another.’°° A witness 
‘should not conceal his evidence. The Qur’an says : 

~ (283.22) add Cl iG eR oe 9 Saget! Mp Ys 

: [Hide not, testimony. He who hideth it, verily his heart is 
sinful. ] 
), Evidence is of three kinds: oral, documenta 
and circumstantial. Technically speaking, it may 
divided into. two. broad heads, viz. direct and 
direct. The law with respect to retraction of wil 
and of plaintiff is also available in the Islan 
of Evidence. [he parties to the suit are also ¢ 
(0 cross-examine the witnesses of each other, 
questions may be asked. Private investigatio 
the scrutiny of evidence by a qadi play an img 
tole in the Islamic judicial system. As false evi 
Sa major sin, so the perjurers are punished 
Is! amic law. The Islamic Law of Evidence isa G@ 
nade law, so it is perfect, final and is good for 
imes, to come. 
4 The Qur’an says: 


Me (6 + 49) byt by jo Sele Ol Igel ep lll Gul U 


56. Tafsir Ibn Kathir, TI, 329. 
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[O ye who believe ! If an evil-liver bring you tiding, verify 
it.] 

The salient features of Islamic Law of Evidence 
may be briefiy enumerated as under : 

(1) Testimony is kept upright for God. 

— (2: 65) a Sot) lanils 

(2) Awitness is just. Justness (‘adala) is a condition 
precedent for evidence. The Qur’an says : 

— (2: 65) pr doe 655 Ngtgctls 

[And call to witness two just men among you.] 

~ (33 : 70) Os¢G egilrgey or ls 

[And those who stand by their testimony.] 

(3) Primary evidence is the oral evidence. Docu- 
mentation is the secondary evidence. 

(4) As a rule, two males or one male and two 
females are the maximum requirement except in case 
of whoredom and slander in which four witnesses 
are required. In other words, the evidence of one 
man is equal to the evidence of two women. 

(5) A woman is not competent witness in cases 
of hudud. 

(6) The testimony should be certain and not based 
on conjectures. 

(7) The cardinal principle of Islamic Law of 
Evidence is : 


57 SSN eye he creel 9 ede! Se dd! 
[Plaintiff must produce witnesses and oath is for the de- 
fendant]. 


57. Mishkat al-Masabih, p. 326. 
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| (8) The Islamic Law of Evidence is fundamentally 
based on moral values. The Qur’an says: 


7 - (282 : 2) 442 V9 CI je: Vos 
[And let no harm be done to scribe and witness. ] 
The Prophet says : 

$8. Soil og ot SS ail OG a5gt5l 1S | 


» [Respect the witnesses because God enlivens the right (of 
the people) through them.] 


THE END 


58, Sarakhsi, TRE OneA | XVI, 87. 
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About the Book 


This second revised edition of the book 
has been published at a very opportune 
time when Pakistan is soon to have Nizam- 
i-Mustafa to be the basis of its life and law. 
The book offers a comparative study of 
{slamic jurisprudence and will help students 
of law in their study of the subject, equip- 
ping them to play their roll well in their 
career as lawyers. 

The book has two parts. Part I eluci- 
dates the principles of Islamic jurisprudence 
with comparative treatment. Part II deals 
with the procedural law. 

The author has discussed the doctrines 
and views of all sects of Muslims in general, 
fully supported by authorities in English, 
Urdu and Arabic. 
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